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INTRODUCTION. 


The papers included in this number of the Journal of Social Science 
are less than half of the Saratoga papers of 1889. As some misappre- 
hension may exist in regard to the publication of papers by the Asso- 
ciation, it may here be said that all papers engaged for the General 
Meeting of the American Social Science Association are so engaged 
with the understanding that they may be printed in the Journal of 
Social Science, if the Council so decide. If, therefore, the writers 
choose to publish their papers elsewhere (to which the Council offers no 
objection), it must be with the stipulation that these papers may also be 
published in the Journal, at the option of the Council as to the time of 
publication. 

A list of all the addresses and papers at the meeting of 1889 is printed 
on pages vi and vii. Those belonging to the Department of Health 
are withheld until later. 

The papers of the Jurisprudence Department are here printed in full, 
except the address of Professor Wayland, which was not reported. 

It is hardly needful to say that the Association does not make itself 
responsible for the opinions expressed in the papers and reports read at 
Saratoga and published in this Journa/. It furnishes an opportunity to 
present many views on many subjects; and each speaker is open to 
criticism at the meetings and afterwards, when his views are published. 
We aim specially at giving information collected by experienced and 
well-trained persons, so that whatever we print shall have a special 
value; but for the inferences drawn or the statements of opinion given 
we assume no responsibility. 

At the next General Meeting in Saratoga, from Sept. I-5, 1890, a 
record of the progress made in Social Science during the twenty-five 
years that our Association will then have existed will be attempted, 
and will form, in some degree, the special interest of the meeting. It is 
the hope of the Committee on Membership and Finances, appointed at 
Saratoga last September (President WHITE and Messrs. F. J. KINGs- 
BURY, ANSON PHELPS STOKES, J. G. BROOKS, and FRANCIS WAYLAND), 
that the number of members will by that time be largely increased, and 
some feasible plan adopted for combining the labors of many societies, 
clubs, and classes, for the study of Social Science, under the general 
direction of the American Social Science Association. 


Boston, Feb. 1, 1890. 


























GENERAL MEETING OF 1889. 


The General Meeting of this Association for 1889 took place 
. at the Bethesda Parish House, Saratoga, Tuesday, September 
3-6, 1889. In consequence of the absence in Europe of the 
President, ANDREW Dickson WuirTeE, LL.D., the Annual Address 
was omitted, and the sessions commenced on Tuesday morning, 
September 3, proceeding as follows :— 





TUESDAY, SEPTEMBER 3. 
Department of Education. 


At 9.30 A.M. Address of the Chairman, F. B. SANBORN. 

At1o0a.M. A Paper by Rev. JoHN GRAHAM Brooks, of Brockton, Mass., 
on Zconomic and Social Education in France,—the Le Play Society, and 
its Organ, “La Réforme Sociale.” 

Atira.M. A Discussion on /zdustrial Education for Defectives. 

At 12 M. A Paper by Miss ALIcE R. Cooke, of Sandwich, Mass., on 
Training Insane Women in Domestic Industry. 

At8p.M. Report of the General Secretary, F. B. SANBORN, of Concord, 
Mass. 

At 8.30.p.M. An Address by Hon. GzorGe Hoapty, LL.D., of New York, 
on The Effect of Recent Judicial Decisions on the Constitutional Guarantees of 
the Right of Property. 


WEDNESDAY, SEPTEMBER 4. 
Department of Health. 


Atg A.M. Remarks by the Chairman of the Department, Dr. H. HoLBRooK 
Curtis, of New York. 

At 9.30 A.M. A Paper by Dr. PLiny EARLE, of Northampton, Mass., on 
Popular Fallacies concerning the Insane. 

At1oa.M. A Report by Dr. STEPHEN SMITH, of New York, on Zhe Com- 
mitment and Care of the Insane, followed by a Discussion. 

At 11.30 A.M. A Paper by Dr. Louise FIsKE Bryson, of New York, on 
The Dangerous Classes and the Modern Doctor. 

At 12.30 P.M. A Paper by Dr. FREDERICK PETERSON, of New York, on 
Electricity as a Death Penalty. 

At8p.m. A Paper by Rev. CHARLES R. TREAT, of New York, on Burial 
Customs in their Relation to Health (illustrated by the stereopticon). 

At 9 P.M. A Paper by Dr. CHARLES A. HarVEy, of New York, on 7he 
Best Sanitary Disposition of the Dead. 
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, ? THURSDAY, SEPTEMBER +. 
Department of Jurisprudence. 


At 9.30 4M. An Address by the Chairman of the Department, Professor 
FRANCIS WAYLAND, of New Haven, Ct. 

At 10 A.M. A Paper by S. T. Durron, Esq., of New Haven, Ct., on 
Education and Crime. 

AtiraM. A Paper by W. M. F. Rounp, Esq., of New York, on Jmmi- 
gration in its Relation to Crime in America. 

Ati12M. A Paper by President E. B. ANDREWS, of Brown University, on 
The Economic Law of Monopoly. 

At8pmM. Election of Officers. 

At 8.30 p.m. A Paper by Rev. H. L. WayLanp, D.D., of Philadelphia, on 
The Dead Hand. : 


FRIDAY, SEPTEMBER 6. 
Department of Social Economy. 


Atga.mM. An Address by the Chairman, F. B. SANBORN. 

At 9.30A.M. Reports on Co-operative Banks and Building Associations, School 
Savings Banks, etc. 

Attoa.M. A Paper, What a Reforming President could do with the Civil 
Service, by E.S. NADAL, Esq., of New York. _ 

At 10.30 AM. A Paper by Epwarp T. Porrer, Esq., of Newport, R.L, on 
A System of Concentrated Residence. 

At 11 aM. A Paper by PERCIVAL CHUBB, Esq., of London, Eng., on 
Practical Measures of Socialism in England. 

At 12 mM. A Paper by Professor THomas Davipson, of New York, on Zhe 
Source of Economic Law. 


The list of officers elected will be found on a subsequent page; and the 
Department Committees, as organized since September by the Council, are 
given in the same connection. 

The Department of Education, in consequence of the serious illness of the 
ie Secretary, Mr. H. G. WADLIN, did not bring forward the expected Papers so 
fully as was desired, and the time assigned to that Department was therefore 
filled up with other subjects to some extent. This will account for the intro- 
duction of topics not usually considered educational, in the discussions of 
September 3; and, as the Paper of Dr. EARLE, though read on the 4th of 
September, relates to the topic most debated on the 3d, it is printed in con- 
nection with the debate on Miss Cookr’s Paper. The other Papers of the 
Health Department are withheld until the next issue of the Journa/; but it 
seems proper here to print a communication made to the Association on 
Wednesday, September 4, on a subject of growing importance, by one of our 
younger members : — 
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THE ADVANTAGES OF CREMATION. 


LENOX, Sept. 2, 1889. 
To the Members of the American Socia! Science Association: 


GENTLEMEN,— I shall trespass upon your generosity for a few moments to 
call your attention to a suggestion which, at this time, seems to me most op- 
portune. 

The question of the proper disposal of the dead, especially in the neighbor- 
hood of our large cities, is yearly becoming more important and pressing. Of 
late years great improvements in cremation have led many to believe that 
incineration furnishes a satisfactory solution of this much mooted and vitally 
important question. 

Early in the present year, the United States Cremation Company and the 
New York Cremation Society jointly issued a circular letter, addressed to 
prominent persons in the various callings of life, asking for a statement of their 
opinions in regard to cremation. Any one who has read the little pamphlet con- 
taining the answers received to this letter must be convinced, however unwill- 
ingly, that the great majority of these writers, among whom are many of the 
prominent divines, physicians, and scientists of this and other countries, favor 
and uphold cremation on sanitary, economic, and religious grounds. 

I doubt if any single act has-done as much to strengthen the position of cre- 
mation and to dissipate religious objections to it as Bishop Potter’s letter, which 
I here transcribe. 


“ DIOCESAN HOUSE, 29 LAFAYETTE PLACE, 
NEw YorK, Jan. 22, 1889. 

“ My dear Sir,—In reply to your inquiry of the 21st instant, I beg to say that 

I have no prejudices unfavorable to cremation; and, indeed, in view of the curi- 

ously inadequate and singularly unintelligent arguments, attacks, and denuncia- 

tions, which have been employed by those who are hostile to it, I have been 

rather disposed to sympathize with those who are seeking to introduce it. But 

the argument of most effect in its behalf is one which must be made by scien- 

tific men, and especially by physicians. I wait to hear more explicitly and 

more fully from these; for, when it can be shown that any such ,plan best con- 

duces to the health and well-being of large communities, it will be likely to find 
general acceptance. Very truly yours, 

“H.C. PoTTEr.” 


What proof could more conclusively dispel any religious objection to crema- 
tion than this simple, straightforward letter from one of our highest religious 
authorities? The sanitary, economic, and sentimental aspects Bishop Potter 
preety leaves to specialists in these subjects. We have only to turn over the 
eaves of our little pamphlet and to read the names of such men as Sir Henry 
Thompson, Dr. Bache Emmet, Charles Eliot Norton, and many others, to con- 
vince ourselves that objections on these scores have been properly and effectu- 
ally disposed of. 

Cremation to-day stands on a firmer footing than ever before, and it is only 
the universal spirit of conservatism —a spirit which in time must yield to com- 
mon sense, reason, and necessity — which now prevents the general adoption of 
incineration as the only proper means for disposing of the dead. Now, the 
suggestion I have to offer is, briefly stated, as follows: Plans for the building 
of a Protestant Episcopal cathedral in New York have already progressed so 
far that it seem$ only reasonable to expect that in a few years the requisite 
money will be raised and the long wished for cathedral at last fs built. It is very 


appropriately purposed to make this the largest and most beautiful House of 

od in our land, and it will naturally become the centre of religious interest in 
America. It has also been suggested that the cathedral be used as a West- 
minster Abbey, and that the bodies of our illustrious dead be interred within 
its walls, or at least that it serve as a repository for tablets to their memory. 
But why confine the blessing of 2 resting-place in this, one of the most sacred 
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spots in our country, to the favored few who are fortunate enough to obtain 
this distinction? Has not every Christian an equal claim to the protection of 
the Church? The rich and the poor, the statesman, poet, writer, and laboring 
man are all equal in the sight of God. 

The crypt alone of the new cathedral will, Iam confident, be large enough 
to serve as a columbarium for tens of thousands of our dead, for the urns in 
which the ashes are placed after incineration occupy less than half of a cubic 
foot each. 

It is perhaps needless for me to add that there can be absolutely no odor 
nor pao of any kind connected with the ashes, which are a pure white, 
pearly powder, or bone-ash. 

Obviously, no changes of any importance would be necessary in the plans for 
the cathedral, except that niches should be provided in the walls of the crypt 
for the reception of the burial-urns. For compactness and economy’s sake, it 
might be well that some of the receptacles be simply holes bored in the stones 
of the walls, in which the ashes could be placed and the openings covered by 
simple tablets. 

The comparatively insignificant expense involved in making these slight 
additions to the cathedral plans would be defrayed by the charge for the niches 
which might be made to vary according to size and position, but which, in 
every case, would be far less than for a burial-lot in any cemetery. Indeed, I 
am confident that the sale of niches would prove a source of no little pecuniary 
benefit to the building fund of the cathedral. 

Trusting that these suggestions may meet with your approval, and that some 
definite success may result, I remain, 

Very respectfully, 
I. N. PHELPS STOKES. 


The Association was represented at the Paris Congress of Provi- 
dent Institutions by Mr. Townsenp and others, and we have from 
Mr. TownseEnD the following report : — 


REPORT ON THE PARIS CONGRESS. 


F. B. SaANBoRN, Esq., General Secretary of the American Social 

Science Association : 

The third quinquennial International Congress of Provident 
Institutions was held at the Palace of the Trocadero in connec- 
tion with the Universal Exhibition at Paris, September 2 to 7, in- 
clusive. The opening session was presided over by Mr. Jules 
Simon, of the French Academy. On the platform, among the 
honorary presidents and vice-presidents, were General William B. 
Franklin, commissioner of the United States to the Exhibition, 
Mr. S. P. Tuck, deputy commissioner, and the chairman of your 
delegation. In his address of welcome, the president spoke of 
the presence of delegates from the United States and Brazil as 
showing the influence of French thought on distant lands, and 
noted the importance of their presence, representing, as some of 
them did, distinguished scientific associations. 

The members of the Congress included statesmen and financiers 
of France, Belgium, Italy, Switzerland, Holland, Portugal, Norway, 
Russia, England, Germany, the United States, and Brazil. 

The paper on savings-banks in the United States, prepared by 
the chairman of your delegation, was well received, and its reading 
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listened to with attention by the Congress at its session on the 
second day; and wonder and admiration were expressed at the 
marvellous progress of the great republic, as shown in the thrift of 
individuals, the good character of their investments, and in other 
respects which make a people happy and contented. 

The incidental paper by John S. White, LL.D., on physical, 
combined with economical and moral, education in our schools and 
colleges, was warmly commended. Mr. J. H. Thiry’s paper on 
school savings-banks in the United States was received with favor, 
as showing the influence of Eutopean economy on the rising gen- 
eration in America. 

These three papers had been translated into French, and were 
understood and appreciated by members present ; but the remain- 
ing papers and documents of. which we: were the bearers, being 
only in English, were received and read privately by those familiar 
with our language, but did not have the general indorsement and 
commendation which their importance and merit deserved and 
would have obtained, had they been translated into the vernacular. 
Your chairman, however, had many questions to answer, particu- 
larly in regard to co-operative building loan associations, which 
attracted the attention of the principal delegate from Belgium, 
Baron T’Kint de Roodenbeke, Vice-President of the Belgian 
Senate and President of the Permanent Commission of the Soci- 
eties of Mutual Aid of Belgium, who said it was proposed to 
establish these associations in the neighborhood of Brussels. 

Great attention was given to papers concerning mutual aid and 
friendly societies for the benefit of workingmen. A report from 
Belgium, with explanations of the workings of a system of a co- 
operative pharmaceutical society, which supplies medicines and 
remedies of the best quality at astonishingly reduced prices, was 
warmly applauded. 

Postal savings-banks, outside of Great Britain, were reported to 
have met with disfavor. The system has been in practice in 
France for some years. At first, it made considerable progress ; 
but the necessary publicity required for its operations has induced 
a withdrawal of deposits, and the people are returning to the older 
institutions. Mr. Lombard, President of the Society of Public 
Utility at Geneva, pointed out in his communication that the 
general opinion in Switzerland was not favorable to the establish- 
ment of postal savings-banks there. From the other European 
States no reports were read on postal banks, but it was understood 
that they were not highly esteemed in any of the countries on the 
Continent. All other banks and societies to aid the working 
classes, small traders, railroad employees, and to teach school 
children lessons of thrift, were explained and commended, and 
their extension favored. 

The usual banquet was given by members of the Congress at 
its close, which was attended by one of your delegation. 

The postponement of the opening of the Congress from July to 
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September prevented several of your delegates from attending its 
sessions; and but two of them were present at any time, and only 
one was present at every session. 

The marked civilities and courtesies bestowed on two of your 
delegates by the President of the Republic, Mr. Carnot, and the 
President of the Council of Ministers, Mr. Tirard, which were 
largely on account of their connection with your Association, were 
very gratifying. The official recognition, also, of our national 
anniversary by the government of France and the city of Paris 
were indications of the esteem in which our country and its insti- 
tutions are held by the French people. 

The fourth session of the Congress of Provident Institutions, 
according to tradition, will be held in Paris in 1894; but the 
chairman of your delegation ventured the suggestion that the 
Congress would be welcome in New York in 1892 at an interme- 
diary session, if the Universal Exhibition is held in that city in 
that year. This informal invitation was received with marked 
favor, and many delegates expressed their personal gratification 
and a desire to go from old Europe to visit the New World and 
take part in the fourth Congress in the four hundredth year after 
the discovery of America, to see with their own eyes the march of 
progress of which they had heard so much. 

Respectfully submitted, 
Joun P. Townsend, Chairman. 


New York, November, 1889. 





CONSTITUTION, LIST OF OFFICERS, MEMBERS, ETC., 


OF THE 


AMERICAN SOCIAL SCIENCE ASSOCIATION. 





CONSTITUTION. 





I. This Society shall be called the AMERICAN SOCIAL SCIENCE ASSso- 
CIATION. 

II. Its objects shall be classified in five departments: the first, of Educa- 
tion; the second, of Health; the third, of Trade and Finance; the fourth, of 
Social Economy; the fifth, of Jurisprudeuce. 

III. It shall be administered by a President, as many honorary Vice-Presi- 
dents as may be chosen, a Treasurer, a Secretary, and a Council, charged with 
general supervision ; five Department Committees, established by the Council, 
charged with the supervision of their respective departments; and such Local 
Committees as may be established by the Council at different points, to serve 
as branch associations. The Council shall consist of the President, Treasurer, 
and Secretary, the Chairman and Secretary of each Department, and ten 
Directors, with power to fill vacancies and to make their own By-Laws. The 
President, Vice-Presidents, Treasurer, Chairman, and Secretaries of Depart- 
ments, and Directors shall be chosen annually by members of the Association, 
and shall hold office till their successors are chosen. The President, or, in his 
absence, a Director, shall be Chairman of the Council. The Chairman of the 
Local Committees shall be chosen at the pleasure of their respective committees. 
Whenever a Branch Association shall be organized and recognized as such by 
the Council, its President shall be ex-officio one of the Vice-Presidents of the 
American Association, and, together with the Secretary and Treasurer, shall 
be entitled to all the privileges of membership in that Association; and, when- 
ever a Local Department shall be organized and recognized as such by the 
Council, its chairman shall become ex-officio a member of the parent Associa- 
tion. The Chairman and Secretary of each Department, with the consent of 
the President of the Association, may appoint such special Department Com- 
mittees as they may think best. .The General Secretary shall be elected for 
three years, unless he resigns or is removed by a two-thirds’ vote of the members 
present and voting in a regular meeting of the Council; and, out of his com- 
pensation, he may pay the salary of an Assistant Secretary, who may also be 
Secretary of one Department. 

IV. Any person may become a member by paying five dollars, and may 
continue a member by paying annually such further sum as may be fixed at 
the Annual Meeting, not exceeding ten dollars. On payment of one hundred 
dollars, any person may become a life member, exempt from assessments. 
Honorary and corresponding members may be elected, and exempted from the 
payment of assessments. 

The Council shall have sole power to call and conduct General Meet- 
ings, and to publish the Transactions and other documents of the Association. 
The Department Committee shall have power to call and conduct Department 
Meetings. 

VI. No amendment of this Constitution shall be made, except at an annual 
meeting, with public notice of the proposed amendment. 
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ConTENTs OF NumMsBeR TEN.— Transactions of the Association, 18: I.’ American Education, 
1869-79. Annual Address of President Gilman. II. The Method of Study in Social 
Science — William T. Harris. III. Report of the Department = Education — Mrs. I. T. 
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2. The Emigration of Colored Citisens from the Southern States— R. T. Greener. 3. Col- 
ored Schools in Virginia—Mrs. Orra Langhorne. II, Recent Changes in the rest — 
Robert P. Porter. III. A Report on Protection from Casualties in the Use of mg ay XO 
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I. PAPERS OF THE JURISPRUDENCE DEPARTMENT. 


1. THE ECONOMIC LAW OF MONOPOLY. 
BY E. BENJ. ANDREWS, 


PRESIDENT OF BROWN UNIVERSITY. 
(Read Thursday, September 5.) 


It is proposed in this paper to consider under what conditions 
a business monopoly may be created or maintained, what the 
normal economic effects of monopolies are, and what course of 
events would be entailed, should monopoly entirely succeed free 
competition as the principal form of commercial enterprise. These 
are inquiries on which almost nothing has been written, competi- 
tion having hitherto been assumed as the certain postulate of. all 
economic analysis and generalization. Fresh study in this region 
is pressingly needed. Competition in its ancient and familiar 
form is passing away, never to reappear. Monopoly, the new 
order, has in it the power to be immeasurably superior to that 
which it supplants.* Society will find, however, that, to realize 
this unbounded potential advantage, it must, more than has been 
necessary heretofore, substitute its own conscious control over the 
work of production for the spontaneous action of economic forces. 
If, through ignorance or undue reverence for tradition, it shall fail 
to do this, monopoly will prove no factor of social advance, but 
precisely the reverse. In this matter we stand to-day at Shechem, 
— Mount Ebal upon one side, Mount Gerizim upon the other. 
Whether blessing or cursing awaits us, it is ours to decide. 

A monopoly may be said to exist in any business when such a 
control is anywise exerted therein as to keep selling prices from 
being fixed by the law of supply and demand.t 

*This paper was criticised when read, as not recognizing sufficiently the advantages of mo- 
nopoly. I mean to do full justice in this regard ; and the careful reader will not, I think, consider 


me to have failed. If I did not enter into lengthy discussion upon the point, it was from a con- 
viction that such a course was no longer necessary. 


+t Another criticism at Saratoga had regard to this definition, condemning it as too broad, and as 
involving in cefsure all cases of large capital under a single control. ‘‘The definition may be im- 
perfect, yet seems to me to contain no such implication. Very many mammoth enterprises carry 
with them no monopoly whatever. 
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Monopoly may be either natural or artificial. As a fine illustra- 
tion of a natural monopoly, the late Mr. Senior, in one of the few 
regular discussions of this subject with which I am acquainted, | 
presents the ownership of the Constantia vineyard. Constantia 
wine owes its rare and delicate flavor to the very peculiar charac- 
ter of a few acres of ground. No other land will yield the like, so 
that no person save the owner of Constantia farm can be a pro- 
ducer of the wine. There is, I believe, but one nickel mine in this 
country. If there were no other in the world, this mine would be 
just like Constantia, a monopoly existing in the nature of the case. 
As a matter of fact, art, in the form of revenue legislation, here 
co-operates with nature. All proprietorship of mines, of land, or of 
water-power, in the same way naturally involves monopoly., The 
legislation granting titles in such cases does not create, it merely 
assigns, the monopolies. Government also, in its strict sphere, is 
a natural monopoly ; for, though any particular form of polity may 
originate artificially, civil rule in itself is no less spontaneous than 
life. A railroad, once created, has a natural monopoly of its 
strictly way traffic, inasmuch as, when the power to be a railroad 
has once been given it by law, monopoly arises independently, of 
all: further legislation. Great original endowments in any eco- 
nomic direction, on the part of individuals,— the genius of a Web- 
ster, of a Garrick, of a Thomas Brassey, of an Edison,— manifestly 
constitute in each case a natural monopoly. 

When, on the other hand, as so often under Elizabeth and 
James I., public power grants the exclusive right to manufacture 
or sell any commodity, the monopoly originates in the grant, arti- 
ficially, and not in the nature of the case. Seal-fishing in the 
Northern Pacific, so far as controlled by our government, is an 
artificial monopoly. The sale of tobacco in nearly all continental 
countries is the same.. Examples of governmental monopoly could 
easily be multiplied; but the phenomenon is in fact too simple to 
be dwelt upon. 

But the most interesting artificial monopolies are not those 
which arise from the action of government. They are the /aéssez- 
faire monopolies,— those, that is, which private parties or combi- 
nations of private parties erect. To this variety belong, for the 
most part, the monopolies connected with the trusts, syndicates, 
and combinations, so common and famous at present. None of 
them are the pure products of nature; and few, if any, owe their 
existence wholly to the agency of law, helpful as this may be to 
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some. They are indebted for their life and continuance, mainly, 
some of them wholly, to the massing and the adroit manipulation 
of capital. 

That monopolies quite often come into being and endure for a 
time in this way no one can possibly deny. The recent French 
Copper Syndicate offers an example. So does every corner in 
wheat, salt, lead, or other article of trade. That, however, massed 
capital alone, without special favor from natural circumstances or 
from law, can be made the permanent basis of monopoly, many 
deny. I believe that such denial is a mistake, and that what is 
thus declared impossible has occurred, is occurring, and is destined 
to occur more and more, 

It is not meant by this that all forms of business are monopo- 
lized with equal ease. Some of them unquestionably could not, 
unless by the government itself, be monopolized at all. So far, 
and in this sense, the language used a moment ago may be quali- 
fied, and the admission made that every successful monopoly must 
have had the aid either of nature or of law. Precisely within what 
precincts Jaissez-faire monopoly is confined by nature it would at 
present be difficult to say with any certainty. Tentatively, I venture 
to formulate as follows: that /aissez-faire monopoly is precluded in 
a business in proportion as it can be carried on with small capital, 
and independently of both location and organization. The denial 
that a permanent /aéssez-faire monopoly is. anywhere possible is 
undoubtedly prompted to a great extent by a misunderstanding 
as to what it requires to constitute a monopoly. Many evidently 
suppose that monopoly is impossible in an industry, so long as any 
sort of competition prevails there. If the competition is other 
than formal, this is of course true ; but, in several businesses where 
what may be called competition still exists, it is not real: it is 
simply formal. The point deserves special attention. 

It is maintained that the Standard Oil Trust, for instance, 
cannot be in the enjoyment of a monopoly, because there remain 
active refineries not leagued with it. The argument is thought to 
be re-enforced by the observation that the number of outside con- 
‘cerns has even increased, perhaps doubled, since the trust went 
into effect. A moment’s reflection will show the inference to be 
unwarranted. It is not necessary, in order that a great business 
may be a monopoly, or, what is the same, keep a higher than com- 
petitive price upon its goods, that it should directly control the en- 
tire production. Immediate mastery of a decided majority is 
practically the mastery of all. 
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_ No one will question that the Copper Syndicate enormously ele- 
vated prices above what competition would have made them; 
yet it purchased only about three-fifths of the world’s entire 
product. This enabled it to dictate prices to consumers; and all 
the little producers not in the syndicate came in for a part of the 
advantage. 

Now, this syndicate, a combination of the very loosest order, 
lasted nearly eighteen months, and during its continuance imposed 
upon the commodity in all the markets of the world a purely arbi- 
trary price, not far from roo per cent., on an average of the whole 
time, above what it would naturally have been. Even now the 
copper corner has not been definitively ruptured. Prices are not 
yet normal. A monopoly market remains, and must till the im- 
mense supply of copper which the manipulators of the metal piled 
up in Paris has been disposed of. Even the still more informal 
agreement at present subsisting suffices to keep the metal at least 
two cents a pound above what open competitors would be taking. 
In view of this history, I cannot doubt that, had the Copper Trust 
been solidly organized like the Standard Oil Trust, and adminis- 
tered with any approach to the energy and methods of that organi- 
zation, it would have become a permanent institution. , 

That this might have been is further indicated by the history of 
the Canadian Oatmeal Millers’ Association, a ring for depressing 
the price of oats and raising that of meal, It has closed ten mills, 
paying them from $300 to $800 each per annum, or a total of 
$6,312, for their inactivity. The Canadian Parliament’s Trust 
Committee of last winter found that the outside mills, numbering 
about twenty-five, are “of such limited capacity that their influence 
is not materially felt in the general market ; but they avail them- 
selves of whatever advantage the combination gives them to keep 
up prices.” 

The principle here is similar to that of rent. Price-fixing by the 
dearest cost of production is another analogue, As the most 
cheaply produced part of the product will not “go round,” the whole 
which the demand requires sells at the rate necessitated for that 
which costs the most. Still another illustration is the cost to the 
American people of our Hawaiian sugar. We know that sugar rates 
to consumers have not been lowered by the entry of the Hawaiian 
crop into this country duty free, for the reason that not enough 
thus comes in to supply the market. So, still further, the silver 
dollar continues at gold par because not sufficient silver dollars or 
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certificates circulate to do the country’s required money work. In 
the same way, unless the small producers who pretend to compete 
with a given combination can enlarge their capacity sufficiently to 
supply the market, it remains for the combination to’ say what 
prices shall be. In other words, monopoly is possible in spite of 
any competition which is merely apparent. 

We are told that the competition of capital with capital inevita- 
bly breaks down a monopoly so surely as the monopolists elevate 
prices above the level of normal cost. This theorem, when con- 
sidered purely @ Priori, seems very specious. Exorbitant prices 
of course mean exorbitant profits. But an extraordinary rate 
of profit in any industry is sure, one would suppose, to call capital 
from less productive channels into this, until the return for the use 
of capital has been brought down again to the usual level. 

That this is the tendency must be admitted ; but there is much 
to thwart it, to prevent the alleged result. There is a tendency 
to uniformity in wages between different trades and different 
grades of laborers, but wages never become uniform. So there is 
a tendency to identity between different nations in the prices 
gotten for like articles of commerce, but international prices never 
agree. 

One strong reason why large profits by no means always evoke 
much competition in the industry which gives rise to them is that 
so few know how large they are. The public rarely has other 
than the most indirect and imperfect means for assuring itself 
whether a business is especially lucrative or not. The publication 
of dividends is no certain guide. High dividends may imply 
depletion of capital, as low ones may be but a symptom of valuable 
enrichment to the plant. Innumerable are the arts familiar to the 
higher book-keeping, whereby even stockholders are kept ignorant 
whether businesses in which they themselves are interested are or 
are not in a prosperous way. 

It may be thought that some of the interested parties, at any 
rate, must know the real rate of profits, and that, if it is great, 
these will sécretly undersell, dissolving the ring from within. The 
rickety species of combination formerly prevalent certainly in- 
volved this danger, and the fate suggested certainly overtook 
many. But the trust obviates this risk beautifully and entirely, 
Trusts in the proper sense have absolutely nothing to fear from 
within. The sole question is whether they can be overthrown from 
without. ? 
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I maintain that there are no economic forces on which depend- 
ence can be placed to work this result. The capital necessary for 
bona fide competition in any of the great industries of our day is 
immense, and must needs be still more so in future. To fight the 
Sugar Trust, the Whiskey Trust, or either of the trusts in oil, you 
must have resources not to be brought together on an uncertainty 
or at simple notification, because, as I again beg you to remember, 
bona fide competition requires the means for supplying the entire 
market. But, even were the capital forthcoming in a day, months 
or years would in most cases necessarily have to be spent in 
setting out the plant and bringing it to bearing condition. Skill, 
too, must in some way or other be acquired, which might take 
longer yet. 

During all the time of its preparation and incipient work, the 
new interest is subject to attacks from the old; and, if the old 
uses its advantages with only a fair measure of skill and resolute- 
ness, the new must die ere fully alive. The instant it enters the 
market, it finds itself fatally underbidden. It fights, loses, and 
tries elsewhere. Its foe confronts it in the next field as in the 
first ; and the struggle is repeated, probably with the same result. 
Such a campaign is nearly certain to go against the upstart, even 
when no legal rights are trangressed. But this is hardly ever the 
case. Appeal is found necessary to courts and legislatures ; and 


these bodies, even if not corrupt, as they too often are, will, as a 


rule, be more apt to favor the established than the struggling 
enterprise. This is not speculation. Ample history teaches us 
what kind of event to expect in such a conflict. 

Meanwhile is working a motive totally ignored by most writers 
on this subject, which very often indeed leads a monopoly’s formal 
competitors of their own accord to continue formal competitors 
only, instead of making earnest and relentless war upon it. If 
willing to do this, they may, within large -limits, share all the 


profits of the monopoly without any of its responsibilities, while - 


perhaps enjoying in addition the reputation of glorious martyrdom 
for the public good. How this is possible has been suggested 
already. Establishments not in the combination, so long as its 
monopoly endures, are, in spite of themselves, its parasites, lifted up 
and nourished by its power. They are related to the monopolists 
proper just as rent-takers are to marginal cultivators. Often, 
doubtless, they are not aware of this, and sincerely suppose them- 


selves to be receiving competitive prices. Yet we know too much 
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of human nature to believe that this can always be their thought. 
If Mr. Claus Spreckels, for instance, should require another year 
or two before commencing to refine sugar in Philadelphia, not a 
few people will be led to suspect him of subservience to the con- 
sideration of which I speak. 

But suppose, in spite of first opposition, all things finally in 
readiness for full production, along with an earnest determination 
to compete. The great chimneys smoke, the wheels turn, and the 
market teems with the rival’s goods. The uncertainty is but just 
begun; and it cannot but be greater, as a rule, for the new con- 
cern than for the old. Veritable competition between immense 
business enterprises is in our day no baby affair,—no mere case of 
friction or gentle collision, from which one of the parties is going 
to retire so soon as hurt. It is a-battle of Titans, of bull-dogs. 
The signal for letting go is likely to be death, not pain or a little 
blood. So vast the stake, each side is pushed by every economic 
consideration to make the struggle one for victory or annihilation. 
While the duel lasts, the public is supplied with the products, not 
at competitive prices in the proper sense, but at cut rates, lower 
than healthy competition would induce, Such a state of things is 
not economically good for the community as a whole, because it 
can go on only at the cost of impoverishing producers for the sake 
of consumers. This means, of course, that it cannot long endure 
at any rate. Either of two results must have place. Faint- 
heartedness may bring truce or one or the other of the two gladia- 
tors may utterly succumb. In either case, monopoly is resumed 
again. 

But, were it true that every /aissez-faire monopoly which arises 
must at length fall, the success of most of them for so great a 
length of time is sure to call new ones into life whenever old 
ones die, Whatever ability our industrial system possesses: to 
overturn a given monopoly, is an ability, not to restore old time 
competition, but simply to substitute one monopoly for another. 

Meantime, observe, the fall of this or that monopoly does not, 
as many seem to imagine, constitute the slightest recompense to 
society for any plunder to which it may have been subjected. 
After the Chicago fire, fire underwriters enormously elevated their 
rates. Of course, the profits, so high, toled new companies into 
existence, many of which ultimately became insolvent. Before 
collapsing, however, most had made money inordinately, enriching 
their stockholders at the public expense. And when, at last, com- 
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petition rendered even normal winnings impossible, so that some 
of the companies failed, did the failure recoup the community ? 
Not at all. The broken organizations settled as they could, got 
new charters, and proceeded to business again on such terms as 
they then found possible. 

The moral of this is that a succession of monopolies in a busi- 
ness is quite as likely to bleed society as a single permanent one. 
In other words, were we to grant, contrary to what was shown 
above, that a power resides in competition to break down sooner 
or later every monopoly which comes into being, this power would 
have to be accounted an evil rather than a good, unless supple- 
mented by some resource which should either prevent new mo- 
nopoly out and out or else render all monopoly innocuous. 

In what has been said it is implied that monopoly prices are 
about certain to be higher than competitive prices. The phi- 
losophy of this must now be traced. When a commodity hitherto 
produced competitively begins to be turned out under the auspices 
of a monopoly, cost obviously no longer regulates price. The 
range of prices is likely to be quite arbitrary for a time, the seller’s 
whim being perhaps sobered a little by his memory of old, com- 
petitive rates. Slowly caprice gives way to law; but it is a new 
law, that of men’s need. Prices go higher and higher, till-demand, 
and hence profit, begins to fall off ; and they then play about the 
line of what the market will bear, just as they used to about that 
of cost. The producer can be more or less exacting according to 
the nature of the product. If it is a luxury, the new law may not 
greatly elevate prices above the old notch. If it is a necessity, he 
may bleed people to death. Imagine a monopoly over quinine in 
the midst of a typhoid epidemic. 

The price cannot of course fall below the cost of production ; 
but, if the monopoly is close and the article one of necessity, it 
may indefinitely exceed cost. This might on rare occasion be the 
case even in a luxury. If fashion were to make Constantia wine 
an object of intense desire among the wealthy, a pipe of it costing 
$1oo might sell for $100,000. Let Constantia become indispen- 
sable to life, and the ratio of selling price to cost would be even 
greater than this. ie 

But the law of monopoly price shows its full significance only 
when industry is considered dynamically. Whereas a régime of 
competition speedily throws into the lap of consumers all the bene- 
fits arising from improved processes in production, monopoly tends 
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to retain all these in producers’ hands. It may thus come to pass 
that, even when prices experience no ubsolute rise, or even fall a 
few points, they still range far above what they would have been 
if governed by competition, the producer pocketing all the gains 
afforded by new inventions in machinery and methods, whether 
made by himself or by others. In a case like this, the circum- 
stance that prices have not risen makes it specially easy to 
deceive the public. The profits, how exorbitant soever, are not 
likely to be published ; and the fact that they arise more or less at 
the expense of all of us, since now, though we pay no higher than 
formerly, we still do pay more than we should have had to pay 
with competition, is too recondite for popular attention. Press and 
platform echo the praises of such a monopoly, when it may in fact 
be a much worse leech upon the body politic than another which, 
having elevated prices a little absolutely, is deafened with a perfect 
diapason of anathema. 

If the lessened cost of the article is entirely due to the mo- 
nopoly, or to the skill and exertions of those who profit thereby, 
many will be of opinion that the monopolists have a right to all 
the gains thus arising. Massed capital and centralized control are 
tremendous advantages, and may be made vastly to cheapen pro- 
duction. Ought not those to reap the gains who render possible 
these better conditions of industry? Ought not society gladly to 
acquiesce in an arrangement, though perhaps excessively profitable 
to a few, which furnishes it a given line of products as cheaply as 
competition ever did? 

This is a purely ethical question, not economic at all. I shall 
therefore not open it to discusssion, as I am dealing only with 
economic laws. Permit a remark or two, however. Monopolists 
often utilize, to swell their own dividends, improvements which 
they had no hand whatever in originating, and of which they have 
gotten the control by the most doubtful means. To the proceeds 
of these society has as good a claim as they. Again, it seems 
clear that society’s right, whether enforceable or otherwise, to 
participate in the advantages which the bettered means of produc- 
tion in any department afford, is not cut off at the limit which 
invention had reached when the monopoly was established. Some 
advancement would surely have been made, even if competition 
had continued. This would then naturally have accrued to the 
weal of all of us; and the use of any means to thwart such a result 
would have been denounced as an infringement of our rights. If 
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that judgment would have been just, the public is justified in 
demanding at least that share in the present profits of any form of 
production now monopolized which would have fallen to it, had not 
the monopoly arisen. Hence, even if we limit society’s right in 
the manner just indicated, the mere truth that a monopoly has not 
elevated prices is no proof that its riches have not been gotten in 


part at the expense of consumers. But I, for one, should not 


always agree to this limitation of the social claim, since, though an 
existing monopoly may have effected colossal saving, as much as 
you please beyond what would have been possible with competi- 
tion, a different private monopoly or control by the State itself 
might have done far better still. Patent rights are limited, how- 
ever probable it may now and then be that but for the patentee 
the improvement would never have been made. 

The plea is sometimes interposed that no harm can come to 
people in general, let monopoly profits be never so high, for the 
reason that the winners cannot possibly keep to themselves what 
they get. The wealth cannot remain piled up, it is said, but the 
very motive which prompted the amassing of it must lead to the 
use of it ; and this cannot take place without a wide and rich dis- 
semination of its benefits. 

Such as find comfort in this thought are very easily pleased. 
The same logic could be employed to justify the creation of finan- 
cial princes by taxation outright. Any such policy would desper- 
ately discourage wealth-creation, even if every cent of the vast 
piles were to be productively employed. The greater part might 
be invested abroad,— profitably for owners, at a little less than 
dead loss to their fellow-citizens. But a generally lucrative em- 
ployment of so great wealth, either at home or abroad, could 
not be’ expected. Excessive incomes, save in rarest cases, how- 
ever thriftily intentioned their recipients, cannot be invested in 
the wisest manner. But economists are forced to observe that 
inordinate wealth almost inevitably tends to impair thrift, leading 
its possessors to substitute unproductive for productive forms of 
expenditure. 

It should be noticed here that the wealthy make investments of 
many sorts, which, though strictly not in the nature of waste, yet 
practically deplete society’s fund of capital no less than if they 
were. To purchase extensively in fine art, whether for public 
behoof or private, to build a palatial house, or to send money to 
the heathen, has upon general industry precisely the same effect, 
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at least in the first instance, as to pay away the same sums for 
needless servants and equipage, or upon feasts, liquors, and 
women. Intensely congested wealth certainly tends to find vent, 
yet to the damage rather than to the advantage of labor. We 
should always draw a distinction between the co-operation of 
capital on a gigantic scale, which always has in it great possi- 
bilities of good, and colossal individual fortunes. 

If the positions of the foregoing discussion have been well taken, 
certain propositions of very considerable consequence may be laid 
down. Of these, those whose importance is mainly economic are 
as follows :— 

1. That, in a great variety of industries, perhaps a majority of 
all, permanent monopolies may be maintained, apart from any 
legislative or special natural aids ; 

2. That extensive competition may exist which is formal only, 
and not real; 

3- That a combination which is faced merely by formal compe- 
tition possesses a monopoly no less than if there were no competi- 
tion at all; 

4. That competition of capital with capital, in businesses where 
laissez-faire monopoly is possible any way, will never permanently 
break down monopoly ; 

5. That when wealth is congested, whether by monopoly or 
otherwise, no economic laws avail thoroughly or healthfully to dis- 
seminate it again ; 

6. That monopoly prices are determined, not by cost of produc- 
tion, but by the tolerance of the market, by what the market will 
bear ; 

7. That prices under the law of the tolerance of the market, 
while never lower than cost, range more or less above, according 
as the articles approach more the nature of necessities or that of 
luxuries. 

The practical and sociological bearings of what has been said 
are grave in the extreme, so grave, indeed, that I somewhat hesi- 
tate to announce them, lest you regard me as an alarmist. 

No economic laws prevent the permanent existence of monop- 
olies, or the extortion by them of prices more or less beyond those 
which competition would impose. It is undoubtedly conceivable 
that monopolists should sell at a mere fair advance on cost, just 
as it is that competitive producers should give away their wares 
outright. But, as no economic force leads to either of these 
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results, the economist cannot take account of them save as bare, 
incalculable possibilities. 

In most of our substantive industries, monopoly production is 
sure to arise, if it has not already done so; and only some sort of 
legislative regulation can protect consumers from having to pay 
needlessly high for their products. If things are left to drift, the 
measureless and intrinsically benign power of massed resources 
and central control will, without fail, inure to thé good of the few, 
and not to that of the many. The rich will grow ever richer, and 
the poor poorer. The great nodes, or centres, of special “lucra- 
tion,” must of course grate against each other, since the constit- 
uents of each stand to the rest in the relation of consumers. In 
fields where strong organization is possible, all lateral impact will 
encounter opposition. When, gradually, the line of least resistance 
is found and. followed, it will lead downward. The ultimate vic- 
tims will be the laboring masses and the devotees of the feebler 
industries, where effective combination is the least possible. 

However, if I may perchance be an alarmist, I am not myself 
alarmed. Our sole present needs are information, courage, and 
willingness to take new steps in industrial evolution so soon as 
they are proved to be wise. In the ages past, society has never 
gotten itself into an imbroglio without somehow finding a way out. 
It will be so now. 




















2. THE CONSTITUTIONAL GUARANTEES OF THE 
RIGHT OF PROPERTY AS AFFECTED BY 
RECENT DECISIONS. 

AN ADDRESS BY HON. GEORGE HOADLY, OF NEW YORK. 
(Read Sept. 3, 1889.) 

The purpose of this paper is to endeavor to ascertain the ex- 
tent to which the right of property in this country has Been 
affected by recent decisions of courts of last resort, and how far 
such right still remains free from legislative control and interfer- 
ence, notwithstanding these decisions. I wish to ascertain, if 
possible, the exact nature and extent of the assurance the citizen 
now has, in acquiring property, that its free use cannot be affected 
by subsequent legislation. 

The guarantees of life and liberty, contained in Bills of Rights 
and other constitutional provisions, must be referred to; but the 
main purpose in view relates to rights of property only. As to 
these, I have no new facts to present. My sole purpose is to col- 
late those known to every lawyer so as to see whither they have 
led us. 

The first guarantee of the immunity of property from govern- 
mental control known to English-speaking peoples is to be found 
in the following language of Magna Charta : — 


No freeman shall be taken, or imprisoned, or disseized, or out- 
lawed, or exiled, or in any ways destroyed, nor will’ the king pass 
upon him or commit him to prison, unless by the judgment of his 
peers or the law of the land. 


In the charter of Henry III. this language was slightly varied 
‘so that it ran thus : — 


No freeman shall be taken or imprisoned or disseized of his — 
freehold or his liberties, or of his free customs, etc., etc. 


Lord Coke says that the term “law of the land,” here used, 
meant, during the reign of King John, and means,— 


due process of law, and the presentment or indictment of good 
and lawful men, and being brought to answer thereto by due 
process of law. 
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The term “law of the land,” so said to be synonymous with 
“due process of law,” was not, in England, considered inconsist- 
ent with the power of legislative attainder. Such attainder was 
“due process.” The Parliament of England, it must be remem- 
bered, has always exercised not only full legislative, but executive 
and judicial powers. 

As a legislative body, it is called “omnipotent.” As a judicial 
body, its decisions are protected by the rule of res adjudicata from 
collateral attack. 

Sir William Blackstone says, 1 Com. 160: — 


The power and jurisdiction of Parliament, says Sir Edward 
Coke, is so transcendent and absolute that it cannot be confined, 
either for causes or persons, within any bounds. And of this high 
court, he adds, it may be truly said, “si antiquitatem spectes, est 
vetustissima; si dignitatem, est honoratissima; si jurisdictionem, 
est capacissima.” It hath sovereign and uncontrollable authority 
in the making, confirming, enlarging, restraining, abrogating, re- 
pealing, reviving, and expounding of laws concerning matters of 
all possible denominations, ecclesiastical or temporal, civil, mili- 
tary, maritime or criminal; this being the place where that abso- 
lute despotic power which must in all governments reside some- 
where is intrusted by the Constitution of these kingdoms. All | 
mischiefs and grievances, operations and remedies, that transcend 
the ordinary course of the laws are within the reach of this ex- 
traordinary tribunal. It can regulate or new model the succes- 
sion to the crown, as was done in the reign of Henry VIII. and 
William III. It can alter the established religion of the land, as 
was done in a variety of instances in the reigns of King Henry 
VIII. and his three children. It can change and create afresh 
even the Constitution of the kingdom and of Parliament them- 
selves, as was done by the Act of Union, and the several statutes 
for triennial and septennial elections. It can, in short, do every- 
thing that is not naturally impossible; and therefore some have 
not scrupled to call its power, by a figure rather too bold, the 
omnipotence of Parliament. 


Judge Cooley’s annotation upon this passage is the following 
(x Bl. Com. 160, note 13):— 


By this is meant that Parliament is potent above all other pow- 
ers in the realm, and whatever it shall assume to do no one else 
may question. It is not a law-making power merely, but may ex- 
ecute laws through its own agencies, and at its discretion may 
dispose of rights, and even take away life, as has often been done 
by means of bills of attainder. 


In his work on “ Constitutional Limitations,” at side page 259, 
the same learned author says : — 
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A bill of attainder was a legislative conviction for an alleged 
crime, with judgment of death. Such convictions have not been 
uncommon under other governments, and the power to pass these 
bills has been exercised by the Parliament of England at some 
periods in its history, under the most oppressive and unjustifiable 
circumstances, greatly aggravated by an arbitrary course of pro- 
cedure, which had few of the incidents of a judicial investigation 
into alleged crime. 


As attainder involves forfeiture of titles and estates as well as 
corruption of blood, it follows that, notwithstanding the language 
of Magna Charta, Parliament was clothed with the power, with- 
out judicial action, to deprive citizens of their lives, liberty, and 
property. This authority was often resorted to. 

It is supposed that the power of legislative attainder might 
have been exercised by the Colonies; but the tendency of opin- 
ion in this country, even before the Revolution, was against the 
exercise of arbitrary powers of any kind. 

Judge Cooley says at side page 260: — 


For some time before the American Revolution, however, no 
one had attempted to defend it as a legitimate exercise of power. 


It is right, however, to add that exile, even with the conse- 
quence of loss of estate, which was one of the results of taking 
the Tory side in the Revolution, was in great measure self- 
imposed. 

The Revolution involved the establishment of the United States 
of America as an independent government, by force of arms; and 
he who took sides with the mother country was properly enough 
held to have elected the result of his own action, and to have be- 
come, by free choice, an alien enemy, and, as such, subject to loss 
of estate; but, as we shall see presently, even in this case the 
harsher consequences of his conduct were not always arbitrarily 
visited upon him, without a hearing and judicial condemnation. 
The State of Massachusetts, after assent to the Articles of Con- 
federation, and while she still possessed the full power of legis- 
lative attainder, provided by law, April 30, 1779, that,— 


Every inhabitant of this or any other of the late Colonies or 
then States, who since the 19th. of April, 1775, had withdrawn 
without the permission of the legislative or executive authority of 
this or some other of the United States into parts or places under 
the acknowledged authority or dominion of the King of Great 
Britain, and had not before the passing of the act returned into 
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some one of the United States, and been received as a subject 
thereof, and (if required) taken an oath of allegiance to such 
States, shall be held, taken, deemed, and adjudged to have freely 
renounced all civil and political relations to each and every of the 
United States, and be considered as an alien. 


The case of Kilham v. Ward, 2 Mass. 236, arose under this act. 
It was argued by Joseph Story and Samuel Putnam. The result 
I quote from the syllabus as follows :— 


A person who left this country after the commencement of the 
Revolutionary War, went to, and resided in, the British Terri- 
tories for several years, and returned to the United States before 
the treaty of peace, is a citizen, and not an alien. The Absentee 
Act of April 30, 1779, operates no disqualification upon a person 
who was not prosecuted and convicted under it. 


Concurring opinions were pronounced by Parker, Sewall, and 
Sedgwick, JJ. The following is an extract from Judge Parker’s 
opinion (p. 264) :— 

Such acts, in my opinion, cannot operate iso facto against any 
persons except those who are expressly named in them, and whose 
particular cases may therefore be presumed to have undergone 
an examination by the legislature. Persons who are not so 
named, who are in the situation of the plaintiff, have a right to 
claim a trial and hearing before the act shall affect them. 


Our fathers, whose legislative leaders were educated English 
lawyers, first struck at the root of the doctrine of Parliamen- 
tary omnipotence by the emphatic language of the Declaration of 
Independence : — 


We hold these truths to be self-evident, that all men are created 
equal; that they are endowed by their Creator with certain 
inalienable rights; that among these are life, liberty, and pursuit 
of happiness; that to secure these rights governments are insti- 
tuted among men, deriving their just powers from the consent of 
the governed. 


In the case of Dauphin v. Key, McArthur & McKay’s Reports, 
at page 217, Judge Cox, of the Supreme Court of the District 
of Columbia, after quoting the Declaration of Independence, well 
says :— 


That the right to liberty and the pursuit of happiness includes 
the right to enjoy and acquire property. These are the rights, 
then, fundamental, natural, and antedating all constitutions, which 
this Amendment (the Fifth Amendment to the Federal Constitu- 
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tion) was designed to protect. To deprive of these would be pun- 
ishment, except when the property is taken in the exercise of the 
right of eminent domain. 


The Massachusetts Constitution of 1780 was drafted by John 
Adams, Samuel Adams, and James ‘Bowdoin. The preparation of 
the Bill of Rights was committed to John Adams alone. The 
first article of the first part, so prepared by Mr. Adams, is in 
these words : — 


All men are born free and equal, and have certain natural, 
essential, and unalienable rights, among which may be reckoned 
the right of enjoying and defending their lives and liberties; that 
of acquiring, possessing, and protecting property; in fine, that of 
seeking and obtaining their safety and happiness. 


The adoption of this provision of the Massachusetts Constitu- 
tion subsequently became the basis of a decision by the Supreme 
Judicial Court of the State, to the effect that it ipso facto abol- 
ished slavery, so that we may ascribe to John Adams the honor, 
as the draughtsman of this provision, of being the pioneer in the 
work of emancipation by law in the American States. To him 
and to Mr. Jefferson may be ascribed the immortal honor of 
establishing the inalienable character of liberty, a principle with- 
out which the Thirteenth Amendment to the Federal Constitution, 
abolishing slavery without compensation to masters, could only be 
defended as an act of war and conquest. 

It will be observed that Mr. Adams and Mr. Jefferson class the 
right of property and of personal liberty together, Mr. Adams in 
terms, Mr. Jefferson by embracing the former under the words, 
“and the pursuit of happiness.” 

The Constitution of the United States followed, in 1789, with 
the provision (Article I., § 10): — 


No State shall... pass any bill of attainder, ex post facto law, 
or law impairing the obligation of contracts. 


The Fifth Amendment was proposed by the First Congress, 
September 25, 1789, and ratified, before the expiration of a 
year, by the votes of nine out of the fourteen States, and by 
Vermont and Virginia afterwards; namely, on November 3 and 


December 15, 1791, respectively. It contains the following pro- 
vision : — 
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No person shall... be deprived of life, liberty, or property, with- 
out due process of law; nor shall private property be taken for 
public use without just compensation. 


The Fifth Amendment controls only the Federal Government, 
and has no effect upon the exercise of power by the States. This 
defect in the Federal Constitution was remedied by the /ourteenth 
Amendment, proposed to the Legislatures of the States by Con- 
gress, June 16, 1866, which, as appears from a concurring reso- 
lution of Congress, was ratified by a sufficient number of States 
before July 21, 1868. The joint resolution required it to be duly 
promulgated as part of the Constitution, by the Secretary of State, 
and this was accordingly done July 28, 1868, thirty out of the 
thirty-six States then constituting the Federal Union having con- 
sented to such adoption. 

The Fourteenth Amendment contains, in its first section, this 
provision : — 

No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property 


without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws. 


Two circumstances seem to me to be of .transcendent impor- 
tance in the consideration of this subject. 

First-— That the Federal Constitution absolutely rejects the 
idea of Parliamentary omnipotence, and is framed upon the theory 
that if governmental omnipotence reside anywhere, it is with the 
States and the people, and not their Representatives and Senators 
in Congress ; that all practical government is delegated, either ex- 
pressly or by necessary implication. As to the State Constitu- 
tions, it is unnecessary for the present purpose to controvert the 
commonly accepted idea that Parliamentary omnipotence of legis- 
lative power is conferred upon the State Legislatures, except 
where expressly forbidden or restricted, for the reason that we 
are here confronted with a direct inhibition in the Fourteenth 
Amendment, which expressly qualifies and limits the general 
grants of legislative power over rights of life, liberty, and prop- 
erty, leaving them subject only to “due process of law,” but leav- 
ing the character of such process undefined. 

Secondly.— The Fifth and Fourteenth Amendments are supple- 
ments, the former to the Federal Constitution, the latter espe- 
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cially operating by way of amendment and proviso to the Constitu- 
tion of every State in the Union. The value of this suggestion 
can be best brought before the mind by adopting the language of 
Mr. Justice Bradley, used in his dissenting opinion in the Virginia 
Coupon cases, reported in 114 U. S. Chief Justice Waite, Jus- 
tices Miller and Gray united in the dissent. At page 331, Mr. 
Justice Bradley, speaking for himself and these three eminent asso- 
ciates, uses the following words, from the principles stated in 
which I do not believe any American lawyer would dissent, how- 
ever much he might differ as to their application : — 


If the contract clause and the Eleventh Amendment come into 
conflict, the latter has paramount force. It was adopted as an 
amendment to the Constitution, and operates as an amendment 
of every part of the Constitution to which it is at any time found 
to be repugnant. Every amendment of a law or constitution 
revokes, alters, or adds something. It is the last declared will of 
the law-maker, and has paramount force and effect. The States 
became dissatisfied with certain parts of the Constitution as con- 
strued by the courts, whereby, in a manner not anticipated, they 
were subjected to be dragged into court like a common delin- 
quent at the suit of individuals. They demanded that this should 
be changed, and it was changed by the Eleventh Amendment. 
The language of the Constitution was not changed, but it became 
subject and subordinate to the paramount declaration of the 
amendment. The Constitution still declares that no State shall 
pass any law impairing the obligation of a contract; but the effect 
of the amendment is that, even if a State should pass a law im- 
pairing the validity of its own contract, no redress can be had for. 
the enforcement thereof against the State in the Federal courts. 
..- Moreover, the Eleventh Amendment is not intended as a 
mere formula of words, to be slurred over by subtle methods of 
interpretation, so as to give it a literal compliance, without regard- 
ing its substantial meaning and purpose. It is a grave and 
solemn condition, exacted by sovereign States, for the purpose 
of preserving and vindicating their sovereign right to deal with 
their creditors and others propounding claims against them, ac- 
cording to their own views of what may be required by public 
faith and the necessities of the body politic. We have no right, if 
we were disposed, to fritter away the substance of this solemn 
stipulation by any neat and skilful manipulation of its words. 


What Mr. Justice Bradley has said of the Eleventh Amendment 
as truly applies to the Fifth and Fourteenth Amendments. They 
are the last mandates of the people, and as such they restrict and 
control the Federal and State Constitutions and must be upheld, 
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notwithstanding any power with which they come in conflict, 
previously granted in however express terms, and certainly ought 
to be upheld as against the police power, which, except perhaps 
in Vermont, is exercised by State Legislatures only in virtue of 
the general delegation of legislative power contained in the Con- 
stitutions of the States. 

The Constitution of Kentucky still restricts suffrage to white 
males; but, by force of the Fifteenth Amendment to the Federal 
Constitution, the right of suffrage has been extended, even in 
Kentucky, to blacks as well as whites. With what propriety can 
it be claimed, in view of the adoption of the Fourteenth Amend- 
ment, that an antecedent general delegation of all legislative 
power or a specific delegation of all police power shall overrule 
the mandate of the Amendment? This result has been accom- 
plished, it is true, but not by disregarding the rule: it has been 
accomplished by construing it away. 

In the cases of Cummings v. State of Missouri, 4 Wall. 277, 
and Z£x Parte Garland, 4 Wall. 433, the Supreme Court of the 
United States were called on to determine the extent of protec- 
tion to the citizen afforded by the provisions of the Constitution 
forbidding bills of attainder and ex post facto laws. In both cases, 
Mr. Justice Field reported the opinion of a majority of the judges. 
The former was the case of a Catholic priest deprived of the 
right to administer the offices of his church, by the Constitution 
of the State of Missouri, for want of an oath of loyalty. The 
counsel for the State argued that,— 


To punish one is to deprive him of life, liberty, or property ; 
and that to take from him anything less than these is no punish- 
ment at all. 


At page 320, Mr. Justice Field, for the majority of the Court, 
answering this proposition, says :— 


The deprivation of any rights, civil or political, previously 
enjoyed, may be punishment, the circumstances attending and the 
causes of the deprivation determining this fact. Disqualification 
from office may be punishment, as in cases of conviction upon 
impeachment. Disqualification from the pursuits of a lawful avo- 
cation, or from positions of trust, or from the privilege of appear- 
ing in the courts, or acting as an executor, administrator, or 
guardian, may also, and often has been, imposed as punishment. 

“Some punishments,” says Blackstone, “consist in exile or 
banishment, by abjuration of the realm or transportation ; others, 
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in loss of liberty by perpetual or temporary imprisonment”... 
(page 321). The theory upon which our political institutions rest 
is that all men have certain inalienable rights,— that among these 
are life, liberty, and the pursuit of happiness; and that in the 
pursuit of happiness all avocations, all honors, all positions, are 
alike open to every one, and that in the protection of these rights 
all are equal before the law. Any deprivation or suspension of 
any of these rights for past conduct is punishment, and can be in 
no otherwise defined. Punishment not being, therefore, restricted, 
as contended by counsel, to the deprivation of life, liberty, or 
property, but also embracing deprivation or suspension of politi- 
cal or civil rights; and the disabilities prescribed by the provi- 
sions of the Missouri Constitution being in effect punishment, we 
proceed to consider whether there is any inhibition in the Consti- 
tution of the United States against their enforcement... (page 
322). ‘No State shall pass any bill of attainder, ex post facto law, 
or law impairing the obligation of contracts.” A_bill of attainder 
is a legislative act which inflicts punishment without a judicial 
trial. If the punishment be less than death, the act is termed a 
bill of pains and penalties. Within the meaning of the Constitu- 
tion, bills of attainder include bills of pains and penalties (page 


323). 


Ex Parte Garland was the case of Attorney-General Garland, 
who had been excluded from the right to practice law for want of 
an oath of loyalty. At page 377, of the Fourth Volume of Wal- 
lace’s Reports, Mr. Justice Field, again pronouncing the decision 
of the majority of the Court, says : — 


The statute is directed against parties who have offended in 
any of the particulars embraced by these clauses. And its object 
is to exclude them from: the profession of the law, or at least from 
its practice in the Courts of the United States. As the oath pre- 
scribed cannot be taken by these parties, the act, as against them, 
operates as a legislative decree of perpetual exclusion. And 
exclusion from any of the professions or any of the ordinary 
avocations of life for past conduct can be regarded in no other 
light than as punishment for such conduct. The exaction of the 
oath is the mode provided for ascertaining the parties upon whom 
the act is intended to operate, and, instead of lessening, increases 
its objectionable character. All enactments of this kind partake 
of the nature of bills of pains and penalties, and are subject to 
the constitutional inhibition against the passage of bills of at- 
tainder, under which general designation they are included. 


Pierce v. Carskadon, 16 Wall. 234, decided in 1872, affirmed 
the opinions pronounced in the Cummings and Garland cases. 
In this case, it was held incompetent for the Legislature of 
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West Virginia to require a test oath, or oath of loyalty, as a con- 
dition precedent to the opening of a judgment rendered without 
personal service. 

In the Cummings and Garland cases there was much division 
of opinion in the Supreme Court, the result having been reached 
in each case by the votes of five justices,—namely, Justices 
Wayne, Grier, Nelson, Clifford, and Field, against the dissenting 
opinions of Chief Justice Chase, Justices Miller, Swayne, and 
Davis. In Pierce v. Carskadon, Mr. Justice Bradley alone dis- 
sented. In Dent v. West Virginia, 129 U. S. 11, the Cummings, 
Garland and Pierce cases were reaffirmed in an opinion by Mr. 
Justice Field, or, to speak more accurately, it was held that an act 
of West Virginia requiring practitioners of medicine to establish 
their qualifications to the satisfaction of the State Board of 
Health, by proof of graduation from a reputable medical college, 
or ten years’ continuous practice in the State or by examination, 
was not forbidden by the Constitution of the United States, not- 

withstanding those decisions. 

_ Missouri, following the policy of rigidly excluding disloyal per- 
sons, and those who might refuse the oath of loyalty, from politi- 
cal rights, was confronted and set at defiance by one of the most 
intensely loyal citizens of the State. After the close of the war, 
General Francis P. Blair offered to vote, refusing at the same 
time to take the oath of loyalty which the State imposed as the 
condition of the exercise of suffrage, and, having been refused, 
brought an action to establish his right. In Blair v. Ridgely, 41 
Mo. 63, the question was very elaborately examined, with results 
adverse to his claim, chiefly for the reason that the right to vote 
is not a property right. But at page 172, Judge Wagner, pro- 
nouncing the opinion of the Court, says : — 


There are certain rights which inhere in and attach to the 
person, and of which he cannot be deprived except by forfeiture 
for crimes whereof he must be first tried and convicted according 
to due process of law. These are termed natural or absolute 
rights. Blackstone says: “ By the absolute rights of individuals, 
we mean those which are so in their primary and strictest sense ; 
which would belong to their persons merely in a state of nature, 
and which every man is entitled to enjoy whether out of society 
or in it.” These rights may be arranged under the following 
heads: (1) the right of personal security; (2) the right of per- 
sonal liberty; and (3) the right to acquire and enjoy property. 
To these the distinguished commentator on American law has 
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added a fourth head, which found no place under the English 
system; namely, the free exercise’ and enjoyment of religious 
profession and worship. 


The distinguishing difference between the protective effect of 
the clauses forbidding attainders and ex post facto laws, sustained 
in the Cummings, Garland, and Pierce cases, and the Fourteenth 
Amendment is, that the former relate wholly to methods, and do 
not, at least directly, affect principles ; while the latter is a solemn 
declaration of the most sacred rights. 

As we have already seen, the attack our fathers made upon 
these offensive processes and methods of procedure was so effect- 
ually sustained by the Supreme Court that when, in the Pierce 
case, six years after the decisions in the Cummings and Garland 
cases had been made, the questions were re-examined, the judges 
who had originally dissented were acquiescent or silent, and the 
only note of dissent was heard from Jusfice Bradley, who had 
become a member of the Court in the interval. 

We may, therefore, take it for granted that the decisions of the 
Cummings and Garland cases, with all they imply, have irreversi- 
bly passed into the fundamental law of the land, for the protection 
of the people against future invasions of the character in them 
denounced. 

Let us next see how effectual the great declaration of rights 
contained in the Fourteenth Amendment has been found to be by 
the Supreme Court, as a measure of protection against invasions 
by the legislative power. 

The first important cases in which the effect of this Amend- 
ment upon the right of property was considered were the Slaugh- 
ter-house cases, decided at the December term, 1872, and reported 
in the sixteenth volume of Wallace’s Reports, page 36. The 
Court divided in opinion, Mr. Justice Miller reporting the views 
of the majority, composed of Justices Clifford, Davis, Strong, and 
Hunt. Separate dissenting opinions were read by Justices Field, 
Bradley, and Swayne, with whom concurred Chief Justice Chase. 

In this case, an act of the legislature of Louisiana was sus- 
tained, as against the inhibition of the Fourteenth Amendment, 
although it granted to a corporation (Syllabus, § 1) 


the exclusive right for twenty-five years to have and maintain 
slaughter-houses, landings for cattle, and yards for enclosing 
cattle intended for sale or slaughter within .. . a territory which 
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... contained 1,154 square miles, including the city of New Or- 
leans and a population of between two and three hundred thou- 
sand people, and prohibiting all other persons from building, 
keeping or having slaughter-houses, landings for cattle, and yards 
for cattle intended for sale or slaughter within those limits. 


The majority opinion is founded upon the proposition that the 
creation of this monopoly was within the legitimate exercise of 
the police power of the State. 

Mr. Justice Miller says, page 62 :— 


The power here exercised by the legislature of Louisiana is, 
in its essential nature, one which has been, up to the present 
period in the constitutional history of this country, always con- 
ceded to belong to the States, however it may now be questioned 
in some of its details. 

“Unwholesome trades, slaughter-houses, operations offensive 
to the senses, the deposit of powder, the application of steam 
power to propel cars,*the building with combustible materials, 
and the burial of the dead, may all,” says Chancellor Kent, “be 
interdicted by law, in the midst of dense masses of population, on 
the general and rational principle that every person ought so to 
use his property as not to injure his neighbors, and that private 
interests must be made subservient to the general interests of the 
community.” This is called the police power; and it is declared 
by Chief Justice Shaw that it is much easier to perceive and 
realize the existence and sources of it than to mark boundaries 
or prescribe limits to its exercise. 

This power is, and must be from its very nature, incapable of 
any very exact definition or limitation. Upon it depends the 
security of social order, the life and health of the citizen, the 
comfort of existence in a thickly populated community, the enjoy- 
ment of private and social life, and the beneficial use of property. 


It thus appears that, upon the first important attempt to invoke 
the Fourteenth Amendment as a protection for the rights of 
individual property, it proved ineffectual. It could not stay the 
hand of the legislature from invading the private right of the 
individual freely to pursue the profession of a butcher in New 
Orleans as against monopoly; in other words, it could not pre- 
vent the transfer of this property right from the individual to the 
syndicate, ring, or trust, or by whatever other name it may be 
called, upon which the legislature had seen fit to confer the 
exclusive power of herding, handling, and slaughtering animals. 
intended for sale or consumption in the municipality of New 
Orleans. 
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We shall presently see that this amendment has proved as 
ineffectual to protect the individual from the destruction of the 
right to use or dispose of his private property, as it was in this 
case against its transfer to others. 

The cases of Barbier v. Connolly, 113 U. S. 31, and Soon Hing 
v. Crowley, 113 U. S. 703, were decided in 1885. 

The question involved was whether municipal ordinances of 
San Francisco, prohibiting washing and ironing in public laun- 
dries and wash-houses within certain territorial limits on Sun- 
day, and between ten o’clock at night and six o’clock of the 
succeeding morning of each secular day, were invasions of the 
rights secured by the Fourteenth Amendment. 

The same learned justice (Field, J.) who reported the opinions 
in the Cummings and Garland cases, was again the mouth-piece of 
the Court, expressing its unanimous opinion sustaining the ordi- 
nances. 

In the case of Barbier v. Connolly, he says at page 31 : — 


The Fourteenth Amendment, in declaring that no State shall 
deprive any person of life, liberty, or property without due proc- 
ess of law, nor deny to any person within its jurisdiction the 
equal protection of the laws, undoubtedly intended not only that 
there should be no arbitrary deprivation of life or liberty, or arbi- 
trary spoliation of property, but that equal protection and security 
should be given to all under like circumstances in the enjoyment 
of their personal and civil rights; that all persons should be 
equally entitled to pursue their happiness and acquire and enjoy 
property ; that they should have like access to the courts of the 
country for the protection of their persons and property, the pre- 
vention and redress of wrongs, and the enforcement of contracts; 
that no impediment should be interposed to the pursuits of -any 
one, except as applied to the same pursuits by others under like 
circumstances; that no greater burdens should be laid upon one 
than are laid upon others in the same calling and condition; and 
that in the administration of criminal justice no different or 
higher punishment should be imposed upon one than such as is 
prescribed to all for like offences. 


But Mr. Justice Field adds, without citation of authority, the 
following definition or qualification : — 


But neither the amendment — broad and comprehensive as it is 
—nor any other amendment was designed to interfere with the 
power of the State, sometimes termed its police power, to pre 
scribe regulations to promote the health, peace, morals, educa- 
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tion, and good order of the people, and to legislate so as to 
increase the industries of the State, develop its resources, and 
add to its wealth and prosperity. From the very necessities of 
society, legislation of a special character, having these objects in 
view, must often be had in certain districts, such as for draining 
marshes and irrigating arid plains. Special burdens are often 
necessary for general benefits, for supplying water, preventing 
fires, lighting districts, cleaning streets, opening parks, and man 
other objects. Regulations for these purposes may press with 
more or less weight upon one than upon another, but they are 
designed, not to impose unequal or unnecessary restrictions upon 
any one, but to promote, with as little individual inconvenience 
as possible, the general good. Though in many respects neces- 
sarily special in their character, they do not furnish just ground 
of complaint if they operate alike upon all persons and property 
under the same circumstances and conditions. Class legislation, 
discriminating against some and favoring others, is prohibited ; 
but legislation which, in carrying out a public purpose, is limited 
in its application, if within the sphere of its operation it affects 
alike all persons similarly situated, is not within the amendment. 


The suggestion that Mr. Justice Field cited no authority is not 
intended to imply that he might not have found many precedents. 
The remark was made because the omission to refer to cases, 
coupled with the fact that the opinion of the Court was uriani- 
mous, emphasizes the clearness of vision with which the result 
was discerned ; in other words, the absolute confidence which the 
learned justice and his associates felt in the conclusions an- 
nounced. 

Authorities sustaining the general proposition of the subordina- 
tion of private property interests to the police power of the State 
were in fact very numerous. Among others, Chief Justice Shaw, 
of Massachusetts, had said in Commonwealth v. Alger, 7 Cush. 
53, 85, that — 


All property in this Commonwealth ... is held subject to 
those general regulations which are necessary to the common 
good and general welfare. Rights of property, like all other 
social and conventional rights, are subject to such reasonable 
limitations in their enjoyment as shall prevent them from being 
injurious, and to such reasonable restraints and regulations estab- 
lished by law as the legislature, under the governing and con- 
trolling power vested in them by the Constitution, may think 
necessary and expedient. 

This is very different from the right of eminent domain,— the 
right of a government to take and appropriate private property 
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whenever the public exigency requires it; which can be done only 
on condition of providing a reasonable compensation therefor. 
The power we allude to is rather the police power, the power 
vedio in the legislature by the Constitution to make, ordain, and 
establish all manner of wholesome and reasonable laws, statutes, 
and ordinances, either with penalties or without, not repugnant to 
the Constitution, as they shall judge to be for the good and wel- 
fare of the Commonwealth, and of the subjects of the same. 

It is much easier to perceive and redline the existence and 
sources of this power than to mark its boundaries or prescribe 
limits to its exercise. 


Another passage from this opinion of Chief Justice Shaw was 
quoted by Mr. Justice Miller in his opinion in the Slaughter-house 
cases, at page 62 of 16 Wallace, as follows : — 


It [the police power] extends to the protection of the lives, 
limbs, health, comfort, and quiet of all persons, and the protec- 
tion of all property within the State, ...and persons and prop- 
erty are subjected to all kinds of restraints and burdens in order 
to secure the general comfort, health, and prosperity of the State. 
Of the perfect right of the legislature, no question ever was, or, 
upon acknowledged general principles, ever can be made, so far 
as natural persons are concerned. 


Among illustrations which might be given of the statutory ap- 
plication of the police power, one which emphasizes its extent as 
plainly, perhaps, as any other, are the acts requiring railroad com- 
panies to fence their tracks. It is established that, notwithstand- 
ing the creation of a railroad corporation, even in cases where 
this may amount to a contract without right to alter, amend, or 
repeal, the police power operates with the same vigor and force as 
upon natural persons. In a leading case of this kind, Thorp 2. 
Rutland & Burlington Railroad Co., 27 Vt. 140, Chief Justice 
Redfield, of Vermont, held thus (page 149) : — 


We think the power of the legislature to control existing rail- 
ways in this respect may be found in the general control over the 
police of the country, which resides in the law-making power in 
all free States, and which is, by the //// article of the bill of 
rights of this State, expressly declared to reside perpetually and 
inalienably in the legislature ; which is, perhaps, no more than the 
enunciation of a general principle applicable to all free States, 
and which cannot, therefore, be violated so as to deprive the legis- 
lature of the power, even by express grant to any mere public or 
private corporation. 
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In the case of the Ohio & Mississippi Railroad Co. v. McClel- 
land, reported in 25 Ill. 140, it was contended by counsel that 
the requirement of law to fence the track of the railroad company 
was in conflict with the provisions of the Constitution of Illinois 
and of the United States, both of which prohibit the passage of 
any law impairing the obligation of a contract; the charter of the 
company not containing any reservation of the right to alter, 
amend, or repeal, and not having, expressly reserved any police 
control over the company’s execution of its authority. The Su- 
preme Court of Illinois, without deciding whether. an express 
grant of exclusive police control to the company would be valid, 
held that no exclusion of legislative control could be implied from 
a charter not containing such express grant. Judge Walker, pro- 
nouncing the opinion, adds (page 144) that— 


The power to enact police regulations operates upon all alike. 
This is 4 fundamental principle, and lies at the foundation itself. 
It is yielded by each member when he enters society for the bene- 
fit of all. It is incident to and a part of government itself, and 
need not be expressly reserved, when it grants right or property 
to individuals or corporate bodies, as they take subservient to 
this right. Although individual rights may be said to be abso- 
lute, they are all subject to be controlled in their enjoyment for 
the general good. 


He cites, by way of illustration, statutes requiring individuals 
to fence land, forbidding the sale of obscene books, prohibiting 
the exercise of unhealthy trades, quarantine regulations, laws for- 
bidding stock to run at large when afflicted with contagious 
diseases, and statutes “requiring the fencing of saltpetre caves 
and growing castor beans,” and adds :— 


The law has imposed all of these and many other duties and 
prohibitions upon individuals for the protection of citizens, their 
morals and property; and, notwithstanding it may appear in some 
degree to abridge individuals of a portion of their rights, yet we 
are not aware that their constitutionality has ever been challenged. 
Their eminent justice and propriety has commended them to the 
community at large as highly proper. The exercise of this power 
may be referred to the maxim salus populi suprema est lex. 


‘In Indianapolis & Cincinnati Railroad Co. v. Kercheval, 16 
Ind. 84, it was held that a clause in a charter of a railroad com- 
pany, which declared that the corporators should be seized in fee 
simple of the land occupied by their right of way, and should 
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have the sole use and occupation of the same, and that no person, 
body politic or corporate, should interfere therewith, molest, dis- 
turb, or injure any of the rights or privileges thereby granted, did 
not withdraw from the State the power to establish police regula- 
tions imposing liability for cattle killed by cars. 

These . decisions were followed in Missouri Pacific Railway 
Co. v. Humes, 115 U. S. 512, where a statute of Missouri, requir- 
ing all railroad corporations to erect and maintain fences and 
cattle guards, was sustained as not in violation of the Fourteenth 
Amendment, although it imposed double liability for damages 
resulting from its violation. A. later decision to the same effect 
upon an Iowa statute is Minneapolis & St. Louis Railway Co. vz. 
Beckwith, 129 U. S. 26. In both these cases, the Court was 
unanimous. The opinions were by Mr. Justice Field. 

The Fifth Article of the First Chapter of the Vermont Consti- 
tution, referred to by Judge Redfield in the passage quoted, is in 
these words :— 


That the people of this State, by their legal representatives, 
have the sole, inherent, and exclusive right of governing and reg- 
ulating the internal police of the same. 


Notwithstanding the expression made use of by Judge Redfield, 
Thorp v. Rutland Burlington Railroad Co. (supra), that this 


is perhaps no more than the enunciation of a general principle 
applicable to all free States, and which cannot therefore be 
violated. so as to deprive the legislature of the power, even by 
express grant to any mere public or private corporation, 


there seems to be a general consensus of opinion that the police 
power is not, as to all subjects and under all circumstances, so 
sacred but that exemption from its control may be to some 
extent and as to some subjects granted in the charter of an 
organized corporation, so as to be within the provision of the 
Constitution of the United States forbidding the impairment of 
contracts. 

The exact line of distinction, in the classification of cases, 
between those over which the State cannot abandon its right of 
plenary control and those in which the legislative function may be 
abdicated in favor of corporations or individuals by contract, is 
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not clearly or fully established. This much is certain, as shown 
by the opinion of Chief Justice Waite, reporting the unanimous 
decision of the Supreme Court of the United States, in Stone vz. 
Mississippi, 101 U. S. 814, 819, that 


No legislature can bargain away the public health or the public 
morals. The people themselves cannot do it, much less their 
servants. The supervision of both these subjects of governmental 
power is continuing in its nature, and they are to be dealt with as 
the special exigencies of the moment may require. Government 
is organized with a view to their preservation, and cannot divest 
itself of the power to provide for them. For this purpose, the 
largest legislative discretion is allowed, and the discretion cannot 
be parted with any more than the power itself. 


To the same effect may be cited the cases of Beer Company z. 
Massachusetts, 97 U. S. 625, in which it was held that the charter 
of a corporation authorized to engage in the manufacture of malt 
liquors did not constitute a contract against subsequent legislation 
prohibiting the same, and Fertilizing Company v. Hyde Park, 97 
U. S. 659, in which an incorporated fertilizing company, author- 
ized to establish and maintain in Cook County, Illinois, chemical 
and other works for converting animal matter into agricultural, 
fertilizing, and other chemical products, owning a factory which 
was described as constituting an unendurable nuisance, creating 
an intolerable stench, producing nausea and discomfort, if not 
sickness, depreciating the value of property, and being a source 
of immense annoyance, was held to be rightfully suppressed by 
law. 

In Butchers’ Union Company v. Crescent City Company, 111 
U. S. 746, the Supreme Court, again dividing five to four upon 
the merits of the question involved in the Slaughter-house cases, 
agreed, however (Syllabus), that,— 


The power of a State legislature to make a contract of such a 
character that, under the provisions of the Constitution, it cannot 
be modified or abrogated, does not extend to subjects affecting 
public health or public morals, so as to limit the future exercise 
of legislative power on those subjects to the prejudice of the gen- 
eral welfare. 


These opinions were all collated and reaffirmed in New Orleans 
Gas Company v. Louisiana Light Company, 115 U. S. 650, in 
which it was held, following the decision in the Slaughter-house 
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cases, and distinguishing it from those last quoted, that the ex- 
clusive right to supply gas to a municipality may be so granted by 
the legislature as to constitute a contract protected by the Con- 
stitution of the United States against subsequent legislation to 
impair it. In this case, the Court avoided the application of the 
decisions I have just referred to by holding that the contract was 
not (p. 671) “in any legal sense to the prejudice of the public 
health or public safety.” 

The subject was again pressed upon the attention of the 
Supreme Court, in the case of Mugler v. Kansas, decided at the 
October term, 1887, 123 U. S. 623. This case grew out of an 
amendment to the Constitution of the State of Kansas, adopted 
by the people of that State, November 2, 1880, in these words 
(Art. 15, Sec. 10): — 


The manufacture and sale of intoxicating liquors shall be for- 
ever prohibited in this State, except for medical, scientific, and 
mechanical purposes. 


Mugler was the owner of a brewery in Saline County, Kansas. 
He had been a resident of Kansas since 1872. In that year, he 
declared his intention of becoming a citizen of the United States. 
In 1877, he built a brewery, and in June, 1881, perfected his 
purpose to become a citizen by full naturalization. In November, 
1881, he was indicted for offences against the statute passed for 
the purpose of carrying out the constitutional amendment. His 
counsel and those of Ziebold, against whom an information had 
been filed praying that a brewery owned by him should be abated 
as a common nuisance, relied on the Fourteenth Amendment to 
the Federal Constitution, and the rights of property thereby 
secured, and claimed that it was not competent for the State of 
Kansas, under whose constitution and laws property had been 
acquired whose only value depended on its use,—use lawful at 
the time of its acquisition,—to forbid such use and thus destroy 
the value of the property so acquired. But the Supreme Court 
held with practical unanimity — for the dissent by Mr. Justice Field 
only related to the proposition, not decided by the majority, that 
the State could not prohibit the manufacture and sale of liquors 
for exportation — that this legislation (syllabus) 


does not necessarily infringe any right, privilege, or immunity 
secured by the Constitution of the United States or by the amen 
ments thereto. 
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I quote from the syllabus of the case a further statement of the 
principles promulgated in the opinion of the Court, reported by 
Mr. Justice Harlan : — 


.The prohibition by the State of Kansas, in its constitution and 
laws, of the manufacture or sale within the limits of the State of 
intoxicating liquors for general use there as a beverage, is fairly 
adapted to the end of protecting the community against the evils 
which result from excessive use of ardent spirits, and is not 
subject to the objection that, under the guise of police regulations, 
the State is aiming to deprive the citizen of his constitutional 

ights. 
iy to State legislation in the exercise of the police powers of 
the State, to prohibit the manufacture and sale within the State 
of spirituous, malt, vinous, fermented, or other intoxicating liquors, 
to be used as a beverage, may be enforced against persons who 
at the time happen to own property whose chief value consists in 
its fitness for such manufacturing purposes, without compensating 
. them for the diminution in its value resulting from such prohibi- 

tory enactments. 

A prohibition upon the use of property for purposes that are 
declared by valid legislation to be injurious to the health, morals, 
or safety of the community, is not an appropriation of property for 
the public benefit, in the sense in which a taking of property by 
the exercise of the State’s power of eminent domain is such a tak- 
ing or appropriation. 

The destruction, in the exercise of the police power of the State, 
of property used in violation of law in maintaining a public nui- 
sance, is not a taking of property for public use, and does not de- 
prive the owner of it without due process of law. 


Mugler v. Kansas was repeated and reaffirmed in Kidd v. Pier- 
son, decided October 22, 1888, 128 U.S. 1. In this case, Justice 
Lamar, reporting the opinion of the whole court (except Chief Jus- 
tice Fuller, who did not take part in the decision, not having been 
a member of the court when the cause was argued), uses this lan- 
guage, which the reporter has incorporated into the syllabus : — 


The police power of a State is as broad and plenary as the tax- 
ing power; and property within the State is subject to the opera- 
tion of the former so long as it is within the regulating restrictions 
of the latter. 


The exact point required to be decided by the facts of the case 
of Kidd v. Pierce, as incorporated into the Syllabus, was that — 


The right of a State to enact a statute prohibiting the manufact- 
ure of intoxicating liquors within its limits is not affected by.the 
fact that the manufacturer of such spirits intends to export them 
when manufactured. 
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At the same term, October, 1887, the question came before the 
court in a different form. The legislature of Pennsylvania had, 
for reasons which seemed to them sufficient, by act of May 21, 
1885, absolutely prohibited the manufacture of butter or cheese 
within the State of Pennsylvania out of oleaginous substances, or 
out of any compound thereof other than that produced from un- 
adulterated milk, or cream from unadulterated milk, and also pro- 
hibited the sale or offer of the same for sale, or the holding of the 
same in possession with intent to sell the same as an article of 
food. The object of this legislation was not to protect the public 
health, but, on the contrary, to furnish a practical bounty in the 
nature of monopoly to the manufacturers of butter from milk and 
cream. It cannot be successfully asserted that the article called 
oleomargarine, when properly made, is either unhealthy or its 
manufacture or sale in any wise detrimental to the public welfare, 
other than as it may affect the pecuniary interests of makers of 
butter. I state this as a matter of fact known to everybody. 
There are large portions of the United States in which, at the 
present time, the use of oleomargarine would be a blessing, espe- 
cially to the travelling community. In the contest between sweet 
oleomargarine and rancid butter, the sympathy of every man and 
woman who has a palate must be with the former. Nevertheless, 
it was held by the Supreme Court of the United States that this 
prohibition was “a lawful exercise by the State of the power to 
protect by police regulations the public health.” 


There was a single dissent,—that of Mr. Justice Field,— the 
majority opinion being reported by Mr. Justice Harlan. At page 
685 of 127 U. S. (Powell v. Pennsylvania), Judge Harlan says : — 


Whether the manufacture of oleomargarine, or imitation butter, 
of the kind described in the statute, is or may be conducted in 
such a way, or with such skill and secrecy, as to baffle ordinary 
inspection, or whether it involves such danger to the public health 
as to require, for the protection‘of the people, the entire suppres- 
sion of the business, rather than its regulation in such manner as 
to permit the manufacture and sale of articles of that class that do 
not contain noxious ingredients, are questions of fact and of public 
policy which belong to the legislative department to determine. 
And as it does not appear upon the face of the statute, or from 
any facts of which the court must take judicial cognizance, that it 
infringes rights secured by the fundamental law, the legislative 
determination of those questions is conclusive upon the courts. It 
is not a part of their functions to conduct investigations of facts 
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entering into questions of public policy merely, and to sustain or 
frustrate the legislative will, embodied in statutes, as they may 
happen to approve or disapprove its determination of such ques- 
tions. The power which the legislature has to promote the 
general welfare is very great, and the discretion which that depart- 
ment of the government has, in the employment of means to that 
end, is very large. While both its power and its discretion must 
be so exercised as not to impair the fundamental rights of life, 
liberty, and property; and while, according to the principles upon 
which our institutions rest, “the very idea that one man may be 
compelled to hold his life, or the means of living, or any material 
right essential to the enjoyment of life, at the mere will of another, 
seems to be intolerable in any country where freedom prevails, as 
being the essence of slavery itself,” yet, “in many cases of mere 
administration, the responsibility is purely political, no appeal 
lymg except to the ultimate tribunal of the public judgment, exer- 
cised in the pressure of public opinion or by means of the suf- 
frage.” (Yick Wo. v. Hopkins, 118 U. S. 370.) The case before 
us belongs to the latter class. The legislature of Pennsylvania, 
upon the fullest investigation, as we must conclusively presume, 
and upon reasonable grounds, as must be assumed from the 
record, has determined that the prohibition of the sale, or offering 
for sale, or having in possession to sell, for purposes of food, of 
any article manufactured out of oleaginous substances or com- 
pounds other than those produced from unadulterated milk, to 
take the place of butter produced from unadulterated milk or 
cream from unadulterated milk, will promote the public health, 
and prevent frauds in the sale of such articles. If all that can be 
said of this legislation is that it is unwise, or unnecessarily oppres- 
sive to those manufacturing or selling wholesome oleomargarine as 
an article of food, their appeal must be to the legislature or to 
the ballot-box, not to the judiciary. The latter cannot interfere 
without usurping powers committed to another department of 
government. 

It is argued, in behalf of the defendant, that if the statute in 
question is sustained as a valid exercise of legislative power, then 
nothing stands in the way of the destruction by the legislative de- 
partment of the constitutional guarantees of liberty and property. 
But the possibility of the abuse of legislative power does not dis- 
prove its existence. That possibility exists even in reference to 
powers that are conceded to exist. Besides, the judiciary depart- 
ment is bound not to give effect to statutory enactments that are 
plainly forbidden by the constitution. This duty, the court has 
said, is always one of extreme delicacy; for, apart from the neces- 
sity of avoiding conflicts between co-ordinate branches of the 
government, whether State or national, it is often difficult to deter- 
mine whether such enactments are within the powers granted to or 
possessed by the legislature. Nevertheless, if the incompatibility 
of the constitution and the statute is clear or palpable, the courts 
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must give effect to the former. And such would be the duty of 
the court if the State legislature, under the pretence of guarding 
the public health, the public morals, or the public safety, should 
invade the rights of life, liberty, or property, or other rights 
secured by the supreme law of the land. 


I have made this long extract from Mr. Justice Harlan’s opinion, 
first, because it seems to me necessary in order to do full justice 
to the court, and secondly, because the case itself is, in many re- 
spects, of the very highest importance in its bearing upon the 
subject now under consideration. It will be observed that the 
State of Pennsylvania, by the legislation which was thus sustained, 
did not attempt to distinguish between noxious and innocuous, 
pure and impure oleomargarine, nor was there legislation for the 
purpose of preventing the fraudulent sale of oleomargarine as dis- 
guised butter. The first section absolutely forbids the manufacture 
and sale, or possession with intent to sell, of oleomargarine in any 
form. And this even when such sale is made to one who has ful} 
knowledge of the character of the article bought. The second 
section renders such sale unlawful and void, and forbids an action 
in any court of Pennsylvania upon any contract founded on it; 
and the third section punishes every person, partnership, or cor- 
poration who shall manufacture, sell, or offer or expose for sale, 
or have in possession with intent to sell any one of the substances 
the manufacture and sale of which is forbidden by the first section 
of this act,—that is to say, any oleomargarine, or any article 
designed to take the place of butter or cheese, unless made out of 
pure unadulterated milk or cream,— by forfeiting, for each offence, 
the sum of $100, recoverable, with costs, by any informer, one-half 
for his own benefit, the other half payable to the proper county 
treasurer for the use of the county in which suit is brought. 
The fourth section defines any violation of the act to be a misde- 
meanor, punishable upon conviction by a fine of not less than $100 
or more than $300, or by imprisonment in the county jail for not 
less than ten or more than thirty days, or both fine and imprison- 
ment for the first offence, and imprisonment for one year for every 
subsequent offence. 

In view of this stringent statute, the Supreme Court of the 
United States has seen fit to say — indeed, those of us who prefer 
oleomargarine to bad butter believe that they could not have de- 
cided the case as they did except by saying —that, as the statute, 
on its face or from any facts of which the court must take judicial 
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cognizance without proof, does not appear to infringe rights 
‘secured by the fundamental law, “the legislative determination of 
those questions is conclusive upon the courts.” 

In other words, it has been established by the Supreme Court of 
the United States, in the case of Powell v. Pennsylvania, that 
where the legislative department is sufficiently successful in dis- 
guising the fact that the real object and purpose of the law are to 
infringe the Constitutional guarantees of the rights of life, liberty, 
and property, two of which at least were in fact infringed by this 
legislation, the courts have adopted a self-denying ordinance re- 
quiring them to follow the example of the Goddess of Justice, and 
blindfold their eyes to the actual invasion of the Constitution, 
alleging that it is for the legislative department only to ascertain 
and determine the question whether the forbidden act or the use 
of the prohibited property may be restrained by the exercise of the 
. police power. In other words, by the decision in the case of 
Powell v. Pennsylvania, it is judicially declared that, in effect at 
least, it is the law of the land that the legislature alone may de- 
termine the extent of the permissible exercise of its police powers ; 
that courts cannot restrict its exercise except where it affirmatively 
appears on the face of the statute, or by those few facts of which 
courts take judicial cognizance without proof, that a legislative 
step has been taken beyond the prescribed bounds. Of what use 
or service, in view of the ease with which the real purposes of 
legislation maybe disguised, the Constitutional guarantee of the 
right of liberty and property will be in the future, remains to be 
seen when the future shall develop results. Everything will finally 
depend, of course, upon the wisdom of the people and of their 
representatives. Doubtless “the sober second thought” of the 
people is always right. Such is the philosophy of our government ; 
but the non-sober, the excited first thoughts, even of representatives- 
elect to legislatures, are not necessarily always right. For this 
very reason, that only “the sober second thought” of the people, 
and not necessarily their first impulse is right, we Americans have 
uniformly divided our legislative bodies so as to require separate 
considerations of proposed measures, by different legislative cham- 
bers, and, in many States, have granted the veto power to govern- 
ors, thus confiding to a single representative of the whole people 
the power to require further consideration of a proposed law, in- 
stead of leaving it to the exclusive and possibly hasty action of a 
single body of members, elected upon territorial, local, or geo- 
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graphical considerations. But, above all, it is because the first 
impulse of the popular will is not always to be relied on as wise or 
safe, that Constitutional inhibitions and guarantees have been 
provided. What beneficial use these may subserve in the future, 
after this abnegation, by the highest judicial power, of its right to 
look beyond the face of statutes passed by the legislatures, remains 
to be seen. The White House was occupied and the presidential 
office filled for four years by the judgment of a political tribunal 
(four seats in which were filled by judges of the Supreme Court), 
on the theory of the conclusiveness of action taken by de facto 
electors. Now, a further step has been taken, and the Constitu- 
tional guarantees against legislative misuse of the police power are 
left, by the action of the Supreme Court, to the mercy not of the 
de facto doctrine, that whatever is must be accepted, but rather 
that whatever seems is right. 

This exaggeration of the police power, and withdrawal of judicial 
protection from those who have been wronged by its misuse, is the 
upper of two millstones which are crushing the rights of property 
into powder. Let us now turn our attention to the other of these, 
between which and the upper there is but little space, in my opinion, 
for the beneficial survival of very much of the Constitutional 
guarantee of liberty or property. 

That the essence of the right of property is in its use, and in the 
power of alienation for use by others, is obvious. Without these, 
the right is illusory and valueless. Chief Justice Marshall long 
since taught us that to tax the sale of property is to tax the property 
itself (Brown v. Maryland, 12 Wheaton, 419). The same prop- 
osition was repeated in Welton v. Missouri, 91 U. S. 275, Mr. 
Justice Field reporting the opinion of the unanimous court. 

Upon this point, the case of Wynehamer v. People, 13 N. Y. 
378, is instructive. .Judge Comstock, pronouncing the opinion of 
the Court of Appeals of New York (Judges T. A. Johnson, Mitchell, 
and Wright dissenting ) says, at page 396: — 


Nor can I find any definition of property which does not include 
the power of disposition and sale, as well as the right of private 
use and enjoyment. 


After citing from Blackstone, Kent, and Bouvier’s “ Law Diction- 
ary” definitions of property, which include the power of disposition, 
transfer, and alienation as a necessary incident to the right, Judge 
Comstock adds :— ; 
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These definitions are in accordance with the general sense of 
mankind. Indeed, if any one can define property eliminated of 
its attributes, incapable of sale, and placed without the protection 
of the law, it were well that the attempt should be made. 


Of what value, however, is the right to sell, unless coupled with 
control of the price? or the right to lease or let to use, without the 
power to fix the rent? If the sovereign has usurped the control of 
prices of chattels or realty or of the use of land, then the sovereign 
power, in effect at least, to some extent does the selling or the let- 
ting to hire. In such case, to the extent of such control of prices, 
the property has passed out of the dominion of the individual, and 
into that of the sovereign. The value of the interests of the 
individual exists at the sovereign’s will; and, if this were the es- 
tablished law pf the land in relation to all or most sales and 
leases, Proudhon would have achieved a practical victory, and a 
long step have been taken towards putting in practice the theories 
of Ferdinand Lassalle and Karl Marx. 

The case of Munn vz. Illinois, 94 U. |S. 113, was decided in 
1876 by a divided court, Justices Field and Strong dissenting. 
The opinion of the majority, composed of the Chief Justice, 


Justices Clifford, Miller, Bradley, Swayne, Davis, and Hunt, was 
reported by Chief Justice Waite. I quote from the Syllabus pre- 
pared by the reporter, and, it is supposed, approved by the court, 
as follows :— 


1. Under the powers inherent in every sovereignty, a govern- 
ment may regulate the conduct of its citizens towards each other, 
and, when necessary for the public good, the manher in which each 
shall use its own property. 

2. It has, in the exercise of these powers, been customary in 
England from time immemorial, and in this country from its first 
colonization, to regulate ferries, common carriers, hackmen, bakers, 
millers, wharfingers, innkeepers, &c., and, in so doing, to fix a max- 
imum of charge to be made for services rendered, accommodations 
furnished and articles sold. ~ 


The “&c.” which follows the word “innkeepers”? does not 
appear in the opinion of the Chief Justice. It is the reporter’s 
expression, but it is properly employed to indicate that the court 
did not intend to limit the application of the principle to the 
enumerated avocations, but would extend it to all other traffics in 
like case. It is a symbol of indeterminate meaning, but of great 
significance, and requires us to look closely to the principles stated 








RIGHT OF PROPERTY AS AFFECTED BY RECENT DECISIONS 39 


by the court, which are to determine what avocations, other than 
those thus enumerated, are exercised subject to legislative control, 
on the theory of inherent sovereign power or of English and Amer- 
ican custom, notwithstanding the specific restrictions contained in 
the Fifth and Fourteenth Amendments and in the Constitution of 
Illinois and probably that of every other State,— limitations 
which seem to have been designed to prevent the exercise of any 
inherent sovereign power by the Federal Government in any case, 
and of any inherent power in any State which should contravene 
or negative the Fourteenth Amendment, or any clause of the State 
Constitution. For it will be remembered that Munn z. Illinois 
was decided eight years after the adoption of the Fourteenth 
Amendment, and that the Constitution of Illinois, under which the 
legislation of that State had undertaken to fix the price of elevating 
grain, which was challenged but sustained in this case, contained 
the following provisions : — 


Article 2, § 1. All men are by nature free and independent, 
and have certain inherent and inalienable rights. Among these 
are life, liberty, and the pursuit of happiness. To secure these 
rights and the protection of property, governments are instituted 
among men, deriving their just powers from the consent of the 
governed. 

§ 2. No person shall be deprived of life, liberty, or prapenty 
without due process of law. 


Similar provisions are to be found in all the State Constitutions. 
As specimens of their varying forms, I quote from the Constitutions 
of New York and Ohio. 

The former is in the following words : — 


Article 1, § 6. No person shall... be deprived of life, 
liberty, or property without due process of law; nor shall pri- 
vate property be taken for public use without just compensation. 


In Ohio, the provisions of the existing State Constitution upon 
the subject are as follows : — 


Article 1, § 1. All men are by nature free and independent, 
and have ceitain inalienable rights, among which are those of en- 
joying and defending life and liberty, acquiring, possessing, and 
protecting property, and seeking and obtaining happiness and 
safet 

§ ae Private property shall ever be held inviolate, but sub- 
servient to the public welfare. When taken in time of war or 
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other public exigency imperatively requiring its immediate seizure, 
or for the purpose of making or repairing roads which shall be 
open to the public without charge, a compensation shall be made 
to the owner in money; and in all other cases, where private prop- 
erty shall be taken for public use, a compensation therefor shall 
first be made in money, or first secured by a deposit of money ; 
and such compensation shall be assessed by a jury, without deduc- 
tion for benefits to any property of the owner. 


A Constitutional provision more important in this connection is 
that of Pennsylvania, for the reason that it was. under this that the 
legislation sustained in Powell v. Pennsylvania was adopted and 
upheld. The first article of the Constitution of Pennsylvania of 
1874 is entitled “ Declaration of Rights,” and the first section is 
in these words :— : 


All men are born equally free and independent, and have cer- 
tain inherent and indefeasible rights, among which are those of 
enjoying and defending life and liberty, of acquiring, possessing, 
and protecting property and reputation, and of pursuing their own 
happiness. 


In respect to this section, Pennsylvania follows in the line of 
other . States, but § 26 of the same article is peculiar and very 
important. It is in these words :— 


To guard against transgressions of the high powers which we 
have delegated, we declare that everything in this article is 
excepted out of the general powers of government, and shall for- 
ever remain inviolate. 


How the Constitution of Pennsylvania could have provided in 
more explicit terms that the delegation of police power embraced 
in the general grant of all legislative power should not enable the 
legislature to interfere with the right of acquiring, possessing, and 
_ protecting property, is not easy to imagine. 

In all the Constitutions, the protection of life, liberty, and prop- 
erty is provided for by Bills of Rights ; thus implying at least that 
these are fundamental rights, subject to which all delegated 
power is to be exercised. But in Pennsylvania, as if by anticipa- 
tion to protect against the very wrong done in the case of Powell 
v. Pennsylvania, in prohibiting the continued beneficial use of use- 
ful property already in harmless existence under the sanction of 
law, this 26th clause expressly subordinates all the rest of the Con 
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stitution to the first article, ‘“‘ Declaration of Rights,” of which the 
first section secures the free right of acquiring, possessing, and pro- 
tecting property. 

Returning to the case of Munn z. Illinois, we find that the prin- 
ciples or rules upon which we are to determine what avocations 
are within legislative control are stated in the fourth paragraph of 
the Syllabus of the case in these words : — 


When the owner of property devotes it to a use in which the 
public has an interest, he in effect grants to the public an interest 
in such use, and must, to the extent of that interest, submit to be 
controlled by the public for the common good, as long as he main- 
tains the use. He may withdraw his grant by discontinuing the 
use. 


The avocations named by the court are those of the ferryman, 
carrier, hackman, baker, miller, wharfinger, and innkeeper. Each 
one of these holds himself out to deal with all who seek his ser- 
vice, for compensation. Each of these, in relation to the property 
he owns and uses in his trade, is said by the court to have devoted 
it to a use in which the public has an interest; but therefore, in 
effect, he has granted to the public an interest in such use. 
Therefore, the avocation of elevating grain, being within the 
reason of the rule, was, by the decision of the court, subjected to 
the rule. This, not on the principle that the elevator was owned 
by an incorporated company, and that the legislature had the right 
to compel it to elect either to accept an amendment of the charter, 
— under the power reserved in the Constitution of Illinois to alter, 
amend or repeal,— or to go out of business as such corporation, or 
to surrender the charter and take the chances of continuing busi- 
ness as ah individual. On the contrary, the rule of the court 
applied to individuals, and was not founded on any theory of 
assent evidenced by accepting articles of incorporation. But the 
owner of a grain elevator no more holds himself out to the public 
as their servant than the owner of every shop or store, than every 
broker, commission merchant, or other person pursuing what is com- 
monly called private trade. Munn was not, like 4 common carrier 
or innkeeper, bound by law to serve any decent person applying 
tohim. The decision of his case did not in any degree rest upon 
such supposed legal obligation. A baker offers his bread for sale 
to those who come for the purpose of buying. He is not liable to 
an action for refusing to sell. A. T. Stewart & Co. offered their 
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goods for sale to every proposing purchaser, but with the same 
reserved right to refuse to sell. Nor do the Supreme Court limit 
their opinion upon the case of bakers to those who bake the flour 
of others only. The application, therefore, of this rule to eleva- 
tors requires its extension to all commercial: persons, or persons 
engaged in commerce of any kind, and to all mechanics and man- 
ufacturers. Each one of these as fully devotes his time, his labor, 
and his property to a use in which the public has an interest as 
does a baker or the owner of the grain elevator. So, too, do all 
barbers, livery stable keepers, boarding and lodging house man- 
agers, saloons and restaurants, draymen and carters, and multi- 
tudes of others. The owner of a cotton press cannot be success- 
fully asserted to be beyond the rule applied to proprietors of grain 
elevators, nor can midwives, apothecaries, or undertakers. Judge 
Field, in the dissenting opinion, calls attention (p. 141) to the 
necessary application of the majority doctrine to owners of tene- 
ments, manufacturers of cotton, woollen, and silk fabrics, of machin- 
ery, and of all kinds of utensils, and to printers and publishers. 

It will be admitted that telegraphs and telephones are within the 
rule, unless protected by the sanctity of patent rights; but this 
protection has been denied by the Supreme Court of Indiana.* 

These Indiana opinions, denying that letters patent secure to 
the inventor the exclusive control of the price at which the pat- 
ented article may be sold or leased, are supposed to be supported 
by the opinion of the Supreme Court of the United States in the 
case of Patterson v. Kentucky, 97 U. S. 501, in which the opinion 
of the court, reported by Mr. Justice Harlan (Mr. Justice Hunt 
‘not sitting), holds that (Syllabus) — 


Where, by the application of the invention or discovery for 
which letters patent have been granted by the United States, tan- 
gible property comes into existence, its use is, to the same extent 
as that of any other species of property, subject, within the sev- 
eral States, to the control which they may respectively impose in 
the legitimate exercise of their powers over their purely domestic 
affairs, whether of internal commerce or of police. 

¢ 


For this reason, it was held that a statute of Kentucky prohibit- 
ing the sale of oils condemned by the State Inspector as “unsafe 
for illuminating purposes” interfered with no lawful right con- 


* Hockett v. State, ros Ind. 250; Central Union Telephone Co. v. Bradbury, 106 Ind. 1; 
Johnson v. State, 113 Ind. 143; Central Union Telephone Co. v. State, 118 Ind. 194, 598. 
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ferred by letters patent issued to an inventor of “an improved 
burning oil.” 

In Judge Harlan’s opinion in this case, he cites as “an instruc- 
tive case upon the precise point under consideration,” Jordan v. 
Overseers, 4 Ohio, 295, decided in 1830, in which it was held that 
Jordan could not successfully resist an action for penalties for 
practising medicine in violation of an Ohio statute regulating the 
practice of physic and surgery, on the ground that the only medi- 
cine administered by him was secured by letters patent of the 
United States. 

The provision of the Constitution of the United States under 
which patents and copyrights are issued is in the following words: 


The Congress shall have power... to promote the progress of 
science and useful arts by securing for limited times to authors and 
inventors the exclusive right to their respective writings and dis- 
coveries. 


Section 4884 of the Revised Statutes of the United States pro- 
vides that 


every patent shall contain ...a grant to the patentee, his heirs or 
assigns, for the term of seventeen years, of the exclusive right to 
make, use, and vend the invention or discovery throughout the 
United States and the Territories thereof. 


As might have been expected, the Supreme Court of Indiana 
rely greatly upon the decision in the case of Munn 2. Illinois. 
They, very properly, call it a “leading ” case (105 Ind. 258). In 
view of their conclusion that the legislature has the right to estab- 
lish rental prices for the use of telephones, it becomes a matter 
of pertinent inquiry what our fathers meant when they used the 
words “exclusive right” in the Constitution and laws of the 
United States. As the case stands to-day, if the Indiana rule be 
accepted and followed, this word “exclusive” must receive a new 
definition in the standard dictionaries, thus: “ Exclusive : in com- 
mon with the ‘public’; or, subject to the control of the legislat- 
ure.” Or it may be that the Constitution and laws should be 
construed .as if it read thus: “the exclusive right to read their 
own writings and use their own discoveries, and to vend them at 
prices fixed by others.” To sustain this extension of the meaning 
of the word “exclusive,” the dictionaries of the future will be at 
liberty to refer to the authority of the learned judges of the Su- 
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preme Court of Indiana. John Robinson told the Pilgrim Fathers, 
in Holland, that a great deal of light would yet break forth from 
the Bible ; and it would seem as if the same remark might safely 
be made with regard to the Constitution of the United States. 

An anecdote is related of Samuel J. Tilden, that, being asked 
whether a certain aspiring politician was friendly to him, he an- 
swered after a moment’s hesitation, “ Partially friendly.” On this 
principle it may perhaps be said that the word “exclusive” means 
“partially exclusive.” - 

It must be confessed that this would be imputing a dou pur- 
pose to the authors of the Constitution and laws of the United 
States, somewhat after the fashion of the “hardly ever,” immor- 
talized in “ Pinafore.” But what can fairly be said of the attempt 
to reduce the illimitable word “exclusive” to a limited meaning 
such as is attributed to it by the Supreme Court of Indiana, other 
than that, if successful, patents and copyrights will, in time to 
come, “ hardly ever” be held to be really “ exclusive”? 

Lawyers pursuing occupations created by law certainly are within 
the doctrine of Munn z. Illinois. Clergymen and physicians, those 
who attempt to save souls and those who charge themselves with 
the cure of bodies, are surely engaged in professions devoted to a 
use in which the public has a profound interest, although the leg- 
islative.regulation of the modest stipends paid to clergymen may 
be unwarranted as being an interference with the free exercise of 
religion secured by every State and the Federal Constitution. 

The word “ public,” as used in the case of Munn z. Illinois, is 
not intended to be distinguished from the mass of individuals. 
Millers do not grind, nor elevators lift and store for the State, but 
for customers ; bakers do not bake for the corporate community, 
but for some of the individuals of which it is composed. So with 
the whole list of avocations referred to by the court. 

On the prin¢iple established in Munn 2, Illinois, it will be dif- 
ficult to deny to the legislature plenary power to control the price 
of all chattels offered for sale, and all labor and services, the mas- 
ter of which holds it out to be employed for the benefit of others. 

But a larger question remains. If, because the omnipotent Par- 
liament of England and the customs of the American people have 
for years controlled the prices at which ferrymen, common car- 
riers, and the other persons named in the opinion of the Supreme 
Court in the Munn case, may deal, it follows that the State legis- 
latures, exercising the limited powers conferred on them, and in 
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the face of these Constitutional restrictions expressed in the high 
form of bills, not of privileges, but of rights, because the avoca- 
tions named and their congeners are serving the “ public,” may 
exercise like control, why does it not follow that the property, 
labor, and services of the “ public” are themselves devoted to 
public use and liable to be controlled by the legislature? 

If the grain which the farmer has raised must be ground by the 
miller and baked by the baker, at prices fixed by acts of the leg- 
islature; if the carrier who transports it must keep within the 
limit of rates determined by law; if this is because the miller, 
the baker, and the carrier work for the public, why are not 
the public whom they serve — namely, the owners of the grain 
ground, of the flour baked, and of the property transported — 
themselves within like legislative control? And is not all or most 
of this property of the public thus ground, baked, or transportted 
for public use? How can those who serve the public be liable to 
legislative interference because servants, while the masters, the 
public itself, are free? Are not all men constantly performing 
both functions, acting as masters and servants, in reference to all 
property and labor?. Upon the principle adopted by the Supreme 
Court in the case of Munn z. Illinois, can it be successfully denied 
that every use of property which is beneficial to others than the 
owner is in this sense public? On this principle, what is there to 
distinguish the private ownership of such property from the inter- 
ests of the public in the same, except that the former is what may 
remain after deducting the latter? The interest of the public is 
founded on the fact, according to the decision, that property is 
devoted to a use in which the public has an interest. Of course, 
wherever it can be shown that the property is not devoted to such 
use, it falls outside the reasons given; but the moment the owner 
of any property offers it for sale does he not, by this very offer, 
himself voluntarily distinguish it from private, and add it to the 
mass of “public” property? If, because the miller offers to grind 
for all who may accept his offer within the limits of the capacity 
of his mill, or the baker to bake for all who may see fit to employ 
him, his avocation is liable to legislative control, why should not 
_ the farmer, who offers to sell to any or all who may approach him 
for that purpose, be liable to like control? 

Every lawyer knows that the decision of cases depends largely 
upon the atmosphere which surrounds the court, upon the education 
of the judges, their insensible leaning and bias, the facts of their 
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lives (circumstances consistent with the highest integrity), often 
quite as much as upon the logical method or cogent persuasion of the 
advocate. And given, at some future day, legislatures and courts 
persuaded that Proudhon, Marx and Lassalle, and Henry George, 
not to say Most, Spies, and Parsons, were prophets, and not either 
deceived or deceivers, what ground is there to suppose, under the 
principles laid down for guidance in the case of Munn z. Illinois, 
that any property will be found so essentially private in its char- 
acter as to be free from public control, except that which a man 
applies to his own use and possibly to that of his wife and family? 

Munn 7. Illinois, Mugler v. Kansas, and Powell v. Pennsylvania, 
were decided upon writs of error to the Supreme Courts of the 
States of Illinois, Kansas and Pennsylvania respectively, so that 
to the authority of the Supreme Court of the United States must 
be added that of the highest courts in the States where the cases 
originated. 

Munn v. People is reported in 69 Illinois, 80. The opinion 
was by Chief Justice Breese, with dissents by Judges McAllister 
and Scott. 

In State v. Mugler, 29 Kansas, 252, the opinion of the Supreme 
Court of Kansas was unanimous. 

Powell v. Commonwealth is reported in 114 Pennsylvania State, 
265. There is a strong dissent by Judge Gordon on the ground of 
the unconstitutionality of the statute. 

It is unnecessary, and yet perhaps well, to add that no criticism 
is intended of the decision of the Supreme Court of the United 
States in these cases, because of any supposed conflict between 
the results and the provisions of the State Constitutions. No 
lawyer need be told that the Supreme Court of the United States 
cannot reverse the judgment of the highest court in a State 
because of its supposed conflict with the State Constitution. Of 
such conflict, the State Supreme Court is the sole and final judge. 
Criticism, if any, of the decisions of the Supreme Court of the 
United States, must relate only to the effect of the Fourteenth 
Amendment to the Constitution of the United States upon the 
facts of these cases. But I cannot avoid expressing surprise at 
the results reached by the State courts in these cases, in view of 
the explicit provisions of the State Constitutions for the protection 
of lawfully acquired property; and this surprise is emphasized 
when the explicit provisions of the Pennsylvania Constitution ‘are 
read, and especially the mandate that the Declaration of Rights, 
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including its clause protective of the right of property, shall be 
held superior to the grant of legislative power, under which alone 
the police authority of the State is exercised. 

A case much like Powell v. Pennsylvania was decided in Mis- 
souri in 1882; namely, State v. Addington, in which the constitu- 
tionality of an act of the legislature of Missouri, prohibiting the 
manufacture and sale of oleomargarine, was first upheld in the 
St. Louis Court of Appeals, 12 Missouri Appeals, 214. .- The court 
were unanimous; the opinion was pronounced by that learned 
legal scholar Judge Seymour D. Thompson. This opinion was 
affirmed by the Supreme Court, Chief Justice Hough dissenting, 77 
Missouri, 110. 

In Commonwealth v. Bearse, 132 Massachusetts, 542, 549, Judge 
Devens, speaking of the police power, says : — 

The legislature is largely the judge of its own powers with 
reference to these matters. If it can be seen indeed that the 
rights of property are invaded under the pretence of a police 
regulation, it will be our duty to interfere to protect them. 

The trouble with this statement is that none are so blind as 
those who refuse to see, and that the Supreme Court of the United 
States have laid down the rule of vision in such terms as to pre- 
vent or at least obscure vision, except of those things which, on the 
face of the act, are manifest without the use of legal spectacles of 
any kind. ; 

When we consider that Bills of Rights are in their nature em- 
phatic Declarations of Rights, subject to which all legislative 
power is to be exercised, and that the Constitutional guarantee 
contained in the Fourteenth Amendment is of subsequent origin, 
and operates by way of express limitation upon the exercise of all 
legislative police powers previously granted, it would seem as 
though the power of the legislature as “the judge of its own 
powers with reference to these matters,” as Judge Devens calls 
it, can neither be limited by condition precedent nor by matter 
subsequent. There is thus attributed to it a peculiar sanctity, 
originating, I confess, I know not how or where, but which, in the 
light of the social revolution which many think is soon to be in- 
augurated, would seem to be especially dangerous. 

In sharp and shining contrast to all these are the opinions of 
the Court of Appeals of New York, beginning with the case of 
Wynehamer v. People, 13 N. Y. 378, of the Syllabus of which the 
following passages are part : — 
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The provisions of the act to prevent intemperance (Laws of 
1855, Pp. 340) substantially destroy the property in intoxicating 
liquors owned and possessed by persons within the State when the 
act took effect. 

In its application to such liquors so owned and possessed, the 
act violates the provision of the State Constitution which declares 
that no person shall be deprived of life, liberty, or property, with- 
out due process of law. 

It seems that, had the act by its terms been applicable only 
to liquors‘imported or manufactured after it took effect, it would 
not have been in conflict with the constitutional provision above 
mentioned. 

But, as no discrimination is made by its provisions between 
liquor owned when it took effect and that which might afterwards 
be manufactured or imported, and they are made operative on 
both, the act is unconstitutional and void. 


In this case there were concurring opinions by Judges Com- 
stock, Alex. S. Johnson, Hubbard, Samuel L. Selden, and Chief 
Justice Denio, and a dissenting opinion by Judge T. A. Johnson, 
concurred in by Judges Wright and Mitchell. This decision was 
made in 1856. In 1885 followed the “ Matter of the Application 
of Jacobs,” 98 N. Y. 98. In this it was unanimously held that an 
Act of the Legislature of New York, entitled “ An Act to improve 
the public health by prohibiting the manufacture of cigars and 
preparation of tobacco in any form in tenement houses,” is uncon- 
stitutional. It is gratifying to quote this language of Judge Earl, 
in concluding his opinion (p. 115): — 


When a health law is challenged in the courts as unconstitutional 
on the ground that it arbitrarily interferes with personal liberty and 
private property without due process of law, the courts must be 
able to see that it has at least in fact some relation to the public 
health, that the public health is the end actually aimed at, and that 
it is appropriate and adapted to thatend. This we have not been 
able to see in this law, and we must therefore pronounce it un- 
constitutional and void. In reaching this conclusion, we have not 
been unmindful that the power which courts possess to condemn 
legislative acts which are in conflict with the surpreme Jaw should 
be exercised with great caution and even with reluctance. But as 
said by Chancellor Kent (1 Com. 450), “It is only by the free 
exercise of this power that courts of justice are enabled to repel 
assaults and to protect every part of the government and every 
member of the community from undue and destructive innovations 
upon their charter rights.” 


The Jacobs case was followed, at the June term of 1885, by 
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People v. Marx, reported in 99 New York, at page 377, ef seg. 
The General Assembly of New York had (Laws of 1884, chap. 
202) adopted an act entitled “An Act to prevent deception in the 
sales of dairy products,” the sixth section of which was in the fol- 
lowing words :— 


No person shall manufacture out of any oleaginous substance or 
substances, or any compound of the same other than that pro- 
duced from unadulterated milk or cream from the same, any 
article designed to take the place of butter or cheese produced 
from pure unadulterated milk or cream of the same, or shall sell 
or offer for sale the same as an article of food.... Whoever 
violates the provisions of this section shall be guilty of a misde- 
meanor and be punished by a fine not less than one hundred nor 
more than five hundred dollars, or not less than six months or 
more than one year’s imprisonment, or by both such fine or im- 
prisonment for the first offence, and by imprisonment for one year 
for each subsequent offence. 


Under this section, Marx was indicted, tried, convicted, and 
sentenced in the Court of Sessions, and, his conviction having been 
sustained in General Term (People v. Marx, 35 Hun, 528), he 
appealed to the Court of Appeals, who unanimously reversed the 
judgment. 


The opinion was pronounced by the lamented Judge Rapallo. 


I quote from page 385, making no apology for the length of the 
quotation : — 


It appears to us quite clear that the object and effect of the en- 
actment under consideration were not to supplement the existing 
provisions against fraud and deception by means of imitations of 
dairy butter, but to take a further and bolder step, and, by abso- 
lutely prohibiting the manufacture or sale of any article which 
could be used as a substitute for it, however openly and faitly the 
character of the substitute might be avowed and published, to 
drive the substituted article from the market, and protect those 
engaged in the manufacture of dairy products against the com- 
petition of cheaper substances capable of being applied to the 
same uses as articles of food. 

The learned counsel for the respondent frankly meets this view, 
and claims in his points, as he did orally upon the argument, that 
even if it were certain that the sole object of the enactment was to 
protect the dairy industry in this State against the substitution of 
a cheaper article made from cheaper materials, this would not be 
beyond the power of the legislature. This, we think, is the real 
question presented in the case. Conceding that the only limits 
upon the legislative power of the State are those imposed by the 
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State Constitution and that of the United States, we are called 
upon to determine whether or not those limits are transgressed by 
an enactment of this description. These limitations upon legisla- 
tive power are necessarily very general in their terms, but are at 
the same time very comprehensive. The Constitution of the State 
provides (Art. 1, § r ) that no member of this State shall be dis- 
franchised, or deprived of any of the rights and privileges secured 
to any citizen thereof, unless by the law of the land, or the judg- 
- ment of his peers. Section 6 of Article 1 provides that no person 
shall be deprived of life, liberty or property, without due process 
of law. And the Fourteenth Amendment to the Constitution of 
the United States provides that “no State shall make or enforce 
any law which shall abridge the privileges or immunities of citi- 
zens.of the United States, nor shall any State deprive any person 
of life, liberty, or property, without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the 
laws.” These Constitutional safeguards have been so thoroughly 
discussed in recent cases that it would be superfluous to do more 
than refer to the conclusions which have been reached bearing 
upon the question now under consideration. Among these, no 
proposition is now more firmly settled than that it is one of the 
fundamental rights and privileges of every American citizen to 
adopt and follow such lawful industrial pursuit, not injurious to 
the community, as he may see fit (Live Stock Ass’n v. The Crescent 
City, etc., 1 Abb. [U. S.] 398; Slaughter House Cases, 16 Wall. 
106 ; Corfield v. Coryell, 4 Wash. C. Ct. 380; Matter of Jacobs, 
98 N. Y. 98). The term “liberty,” as protected by the Constitu- 
tion, is not cramped into a mere freedom from physical restraint of 
the person of the citizen, as by incarceration, but is deemed to 
embrace the right of man to be free in the enjoyment of the fac- 
ulties with which he has been endowed by his Creator, subject 
only to such restraints as are necessary for the common welfare. 
In the language of Andrews, J., in Bertholf v. O’Reilly (74 N. Y. 
515), the right to liberty embraces the right of man “to exercise 
his faculties and to follow a lawful avocation for the support of 
life” ; and, as expressed by Earl, J., in 2 Re Jacobs, “one may be 
deprived of liberty, and his Constitutional right thereto violated, 
without the actual restraint of his person. Liberty in its broad 
sense, as understood in this country, means the right not only of 
freedom from servitude, imprisonment or restraint, but the right 
of one to use his faculties in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful calling, and to 
pursue any lawful trade or avocation.” 

Who will have the temerity to say that these Constitutional prin- 
ciples are not violated by an enactment which absolutely prohibits 
an important branch of industry for the sole reason that it com- 
petes with another and may reduce the price of an article of food 
for the human race? 

Measures of this kind are dangerous even to their promoters. 
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If the argument of the respondent in support of the absolute 
power of the legislature to prohibit one branch of industry for 
the purpose of protecting another with which it competes can be 
sustained, why could not the oleomargarine manufacturers, should 
they obtain sufficient power to influence or control the legislative 
councils, prohibit the manufacture or sale of dairy products? 
Would arguments then be found wanting to demonstrate the in- 
validity under the Constitution of such an act? The principle is 
the same in both cases. The numbers engaged upon each side of 
the controversy cannot influence the question here. Equal rights 
to all are what are intended to be secured by the estahlishment of 
Constitutional limits to legislative power and impartial tribunals 
to enforce them. 

Illustrations might be indefinitely multiplied of the evils which 
would result from legislation which should exclude one class of 
citizens from industries, lawful in other respects, in order to pro- 
tect another class against competition. We cannot doubt that 
such legislation is violative of the letter, as well as of the spirit of 
the Constitutional provisions before referred to, nor that such is 
the character of the enactment under which the appellant was 
convicted. 


A like question came still more recently before the Court of Ap- 
peals of New York, at the June term, 1888, in People v. Gillson, 
109 N. Y. 389. The Legislature of New York, in 1887, enacted 
an addition to the Penal Code in the following words (Penal Code, 


§ 335a):— 


No person shall sell, exchange, or dispose of any article of food, 
or offer or attempt to do so upon any representation, advertise- 
ment, notice, or inducement that anything other than what is spe- 
cifically stated to be the subject of the sale or exchange is or is to 
be delivered or received or in any way connected with or a part of 
the transaction as a gift, prize, premium, or reward to the pur- 
chaser. Any person violating any of the provisions of the fore- 
going section shall be deenred guilty of a misdemeanor, and, in 
addition thereto, shall be liable to a penalty of twenty-five dollars, 
to be recovered, with costs, by any person suing therefor in his 
own name. 


Under this statute, Gillson had been convicted of selling two 
pounds of coffee, upon the representation that something other 
than that specifically stated to be the subject of the sale was to be 
given and received, and in fact was connected with and made part 
of the transaction, as a gift or prize to the purchaser, and that the 
defendant sold, upon such representation, and delivered, as a 
gift, a tea cup and saucer to the purchaser, who received it as part . 
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of the dealing or sale of coffee. Gillson’s conviction was affirmed 
in the General Term of the Supreme Court, but unanimously 
reversed by the Court of Appeals, and this after consideration of 
the decision of the Supreme Court of the United States in the case 
of Powell v. Pennsylvania. The syllabus of the case is as follows 
(the opinion was by Judge Peckham) : — 


While it is for the legislature generally to determine what laws 
and regulations are needed to protect the public health and serve - 
the public comfort and safety, and the exercise of its discretion in 
this respect is not the subject of judicial review, yet a statute, to 
be upheld as an exercise of the police power, must have some 
relation to those ends ; the rights of property may not be invaded 
under the guise of a police regulation for the protection of health, 
when it is manifest such is not the object of the regulation. The 
provision of the Penal Code (§ 335a, added by chap. 691, Laws of 
1887), prohibiting the sale or disposal of any article of food, or 
any Offer or attempt to do so upon any representation or induce- 
ment that anything else will be delivered as a gift, prize, premium, 
or reward to the purchaser, is unconstitutional and void. It is 
violative of the provision of the State Constitution (Art. 1, § 6) 
securing to every person liberty and property, unless he is deprived 
thereof by due process of law, and is not valid as a proper exercise 
of the police power of the State, or as a health law or regulation 
of trade in food, to prevent the adulteration thereof. Nor is the 
said act a valid exercise of the legislative power to enact what 
shall amount to a crime. 


Let me, briefly, state conclusions : — 

First.— As against the methods, forbidden in the Constitution, 
.of attainder and ex fost facto law, courts are endowed with ade- 
quate power to protect the citizen, not only in the enjoyment of 
his life, liberty, and tangible property, real and personal, but of all 
his privileges and rights, to the fullest extent. 

Secondly.— That when the rights of liberty and property are at- 
tacked, otherwise than by these forbidden methods, under the 
pretence of the exercise of the police power of the State, Federal 
and State Courts, with the distinguished exception of the Court of 
Appeals of New York, seem impotent to protect either from the 
invasion of legalized monopoly, or the ruin of estates and the 
destruction of existing lawful traffic, unless it appear on the face 
of the statute affirmatively, without reference to extrinsic facts 
other than those of which courts take judicial notice, that the at- 
tempt is an abuse of the State’s police power. 
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How easily the legislature may evade its duty in the premises 
without the dissent of the court is proved by the facts which gave 
rise to the case of Powell v. Pennsylvania. 

Thirdly.— That the police power thus exercised is extensive and 
undefined (and dangerous in proportion to its want of definite- 
ness), but may be generally said to consist in the right of the 
legislature to adopt such precautions and impose such penalties 
as they, not the courts, may think fit for the protection of the 
people of the State against whatsoever in their judgment may 
threaten injury. This is a very indefinite definition, but it is the 
best I can make. 

I do not believe there is anything more important to the liberty 
of coming generations than to set limits and bounds to the police 
power, but the work has not yet been begun. Especially is this so 
if the rule adopted in Powell v. Pennsylvania, that the courts have 
no right to penetrate the disguises under which this dangerous 
power may cloak itself, be adhered to, which is practically almost 
if not quite equivalent to saying that legislatures have in this 
respect omnipotent power to overrule Bills of Right and Constitu- 
tional guarantees and limitations. 

Fourthly.— That all property and avocations in which the “ pub- 
lic ” have an interest are so devoted to the service of this “ public” 
that they may be controlled by the legislative power, without the 
necessity of resort to the power of eminent domain, or compensa- 
tion to those who thereby suffer loss. As Mugler was compelled 
to pocket the loss of his brewery, and Powell to close his oleomar- 
garine works, and Munn to shut up his elevator or run it at a loss, 
so in future the only alternative offered to those who, having ap- 
propriated their property or labor in services which may be bene- 
ficial to others, may be ordered by legislative authority to work at 
a loss, is to shut up shop and to betake themselves to something so 
exclusively private that nobody but they themselves can receive 
benefit. This is the reward which the law threatens to future 
“ public” servants of this class. 

Fifthly.— That, as the extent of the police power is indefinite, 
so also are the facts and circumstances which shall constitute such 
practical dedication of property or services to others indefinite. 
At present, they are expressed under an “ef cetera”; and it is 
reserved for the future judiciary to —_— this symbol and give its 
full and accurate meaning. 

Lastly.— Those who believe with me that our fathers rightly 
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classified the right of property with the rights of life and liberty, 
as among the most important; those who are persuaded that 
every possible encouragement should be given to individual effort 
by fully protecting the sanctity of individual property; those who 
are confident that it will be better and cheaper in the end to pay 
something, by way of eminent domain, even for suppressing brew- 
eries and distilleries and oleomargarine factories and elevators, 
than to destroy them under the pretence of the exercise of an 
indefinite police power, or of an inherent right of government to 
control property devoted to a so-called “public” use,— will find 
reason to consider whether the Bills of Rights do not need rewrit- 
ing, and whether it ought not to be made more imperative upon 
courts to open their eyes to the violation of such rights, and to 
stretch forth their executive power to enforce them. 

Our fathers established a republic on the theory that the greatest 
possible happiness results from the largest liberty of individual 
effort. To this end they relied, not upon the direction, or even 
encouragement, of labor by the State, but upon the inducements 
of liberty and the protection, through the agency of Constitutional 
guarantees, of life, liberty, and the fruits of labor. It was, at an 
early date, and it has often ‘since been, sought to substitute a 
species of indirect State socialism for this freedom upon which 
Mr. Jefferson and his associates relied. We are now, however, 
confronted not only by indirect but also direct State socialism, 
protection from which will finally depend upon the individual in- 
telligence and personal aspirations of citizens. In the struggle 
before us, however, the Constitutional guarantees ought to be a 
bulwark and strong fortress of defence for those who believe in 
labor, directed by the guiding mind of the laborer, and not by the 
State; and such they will prove to be unless their meanings be 
perverted and their purpose thwarted by those who are charged 
with the duty of expounding and sustaining them. 

















3. EDUCATION AS A CURE FOR CRIME. 


BY S. T. DUTTON, 


SUPERINTENDENT OF PUBLIC SCHOOLS, NEW HAVEN, CONN. 
(Read Sept. 5, 1889.) 


The relation of education to crime (and I shall use the word 
“crime” as including all that is opposed to good morals as well as 
what is contrary to laws) has usually been considered on far too 
narrow lines. The attempt has been made over and over again to 
prove that ordinary school instruction is a direct specific for crime ; 
that the illiterate are largely criminals, while the intelligent are 
law-abiding and virtuous. It has not been difficult, of course, to 
overthrow these arguments; for the same statistics upon which 
they were based, by a different manipulation, have been made to 
do duty in destroying them. More than this, in much of the dis- 
cussion of this sort there is wanting any adequate recognition of 
the real essence of crime or the almost purely iwfe/lectual character 
of education as it has been carried on in the past. 

It has been forgotten that criminal aptitudes, like tendencies to 
disease or insanity, are largely physiological, and have tainted the 
blood and reacted upon the nerves of a long ancestry. Another 
universal principle has been overlooked ; namely, that any organi- 
zation tends to build itself up from the germ after an ancestral 
pattern, and that the modifiability of that type is brought about 
only under special nurture and environment applied at an early 
stage of growth. “Heredity,” says Ribot, “is a law of living 
Nature, a biological law of necessity, a principle of conservatism 
and stability.” Hence it follows that the cruelty, baseness, and 
crime of past ages are reflected, not only in history, but in the 
wrong-doing of the present time. Evil instincts, passions, apti- 
tudes, are woven into the fibre of the nerve substance. They taint 
the blood and are stamped upon the countenance. Whole families 
are so degraded that mental and moral recovery seems impossible. 
The Whitechapel districts of our great cities contain a population 
that is more homogeneous than the Back Bays or Fifth Avenues. 
The turbid stream of poverty and ignorance, of intemperance and 
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immorality, has persistently coursed its way down through the 
generations of the past, and to-day often threatens to overflow and 
carry ruin to the existing order of things. 

Seeing, then, that tendencies to crime are part of the legacy to 
human nature from a remote past, and are hence constitutional, it 
is not difficult to understand why education has failed as a quick 
and complete remedy for them. If we consider, also, the large 
catalogue of crimes caused immediately by intemperance, we find 
that education has not been of a sort to prevent them. 

The educational methods of the past have been almost exclu- 
sively directed to the culture of the intellect. This has been true 
of elementary teaching both in this country and in Europe; it has, 
to a large extent, also, been true of the colleges. To memorize, 
to recite, to reason and demonstrate, have been the chief aims, 
Prior to the last few years, little attention was given to bodily 
or mental health. The school was often as unsanitary as the 
poorest home. No attempt was made to bring the nervous organ- 
ism of the child into harmony with his environment, and, hence, 
to promote cheerfulness, spontaneity, and vigor. It was usually 
a system of mental tasks rigidly applied, whose direct tendency 
was often to make the sick more sick, the morbid more morbid, 
and the vicious more vicious. The doctrine of the “survival of 
the fittest” had free course. Those only who had inherited phys- 
ical and intellectual vigor endured the strain and rose to suc- 
cess in life. There was nothing in the system that dealt heroically 
with human disease and evil in its germinal forms, or that recog- 
nized the great laws of natural selection and environment that 
operate in the breeding and rearing of children, as well as in 
the culture of plants and animals. Many a parent has looked 
with pride upon his well-bred horse, kept in a box-stall, paying 
strict attention to his food, exercise, supply of light and air, while 
his child, delicate, it may be, has been sent to a school where 
every principle of hygiene, moral and physical, was violated. 

Again, assuming that education has been able largely to over- 
come ignorance, it has not therefore been a cure for crime. Says 
Herbert Spencer, “ Ignorance and crime. are not cause and effect : 
they are coincident results of the same cause. The fact is that 
scarcely any connection exists between morality and the discipline 
of ordinary teaching. Mere culture of the intellect (for education 
as usually conducted amounts to little more) is hardly at all opera- 
tive upon conduct. Creeds pasted upon the memory, good prin- 


























EDUCATION AS-A CURE FOR CRIME 57 


ciples learned by rote, lessons in right and wrong, will not 
eradicate vicious propensities, though people, in spite of their 
experience as parents and citizens, persist in hoping they will.” 

Bernard Perez, whose exhaustive study of the “ First Three 
Years of Childhood” entitles his views to respect, goes even 
farther than this. He says: “The business of education is much 
more concerned with the Aadits that children acquire, and with 
their wills, which are also developed by habitual practice, than 
with the development of their moral conscience. The latter is the 
blossom which will be followed by fruit; but the former are the 
roots and branches.” It is, then, with the roots of life and charac- 
ter and the soil in which they grow that we are chiefly concerned 
in estimating the value of education upon those morally defective. 

Before closing this discussion, I shall attempt to show that edu- 
cation bids fair to be so changed in the immediate future as to 
become more efficient as a corrective of evil tendencies. At 
present, I desire to speak of educational methods and results in 
the past, as affecting crime. While it must be apparent that edu- 
cation has not usually addressed itself to the will and the emo- 
tions, and has been blind to the truth that morals as well as mind 
depend upon health and body, it can still be shown that schools 
have done more than all other agencies during the past two cen- 
turies to improve the conditions under which civilized man lives. 
While they have not proved a prompt remedy for crime, they have 
promoted a general intelligence that has been able to deal with it 
more humanly and wisely. 

Two great forces, inductive thought and the democratic spirit, have 
been at once the cause and effect of education. By the first, the 
human mind, freed from its fetters, has penetrated the secrets of 
nature, has: conquered time and space, and has achieved in one 
hundred years greater social and industrial progress than were 
seen in any ten centuries of the world’s former history. 

The spirit of democracy has been no less potent in recasting 
human society and calling forth the energies of men in great enter- 
prises tending to comfort, convenience, and health. On the 
American continent especially, the possibility of successful self- 
government has been proven beyond all question. The same 
doctrine is working its way in Europe, and will gradually tend to 
curb the most autocratic of rulers and soften the restraints which 
harass the subject and thwart his énterprises. 

Schools of learning, from the lowest to the highest, have been 
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the channels through which these regenerating influences have 
worked their way to the minds of men. Whenever a child has 
been taught to read, he has been intrusted with a key wherewith 
he can unlock the great storehouse of knowledge. History and 
literature become his teachers. He rises out of himself, and thinks 
the thoughts of others. He knew before that life was a struggle; 
but he sees now that mankind has been struggling on for ages, 
and that to the sum total of human toil and pain he is indebted for 
what he is, and that he will be to a certain degree responsible for 
the future of his race. God’s revelation becomes his possession, 
‘in the pages of which are revealed both his own weakness and 
depravity and the Deity perfect in power and goodness. 

In the long march from the savagery of six thousand years ago 
to the civilization of the present, progress was measurably slow 
until schools began their work of mental elevation. 

That education has been indirectly effective in preventing crime 
can be safely affirmed. The lighting of our city streets, the 
scientific appliances employed by the police, the use of chemistry 
and electricity in the detection of crime, and the better adminis- 
stration of justice are but incidents of the improved moral and 
social condition which education has produced. 

- The study of nature has tended to soften human feelings and to 

promote a humanity that is quick to sympathize with weakness 
and suffering. Every’ hospital, with its trained attendants and its 
appliances for soothing pain and thwarting disease, every retreat 
for the insane, schools for those defective in sight, speech, or the 
imbecile,— all these witness to the intelligent and earnest philan- 
thropy of our time. Even dumb animals are protected from 
cruelty by law. Society, aroused and on the alert, is guarding the 
public health from every contaminating influence; and, while 
science is attacking the germs of disease with marvellous results, 
we hear of the discovery of an “elixir of life” that can make the 
aged young and the weak strong. 

John Stuart Mill defines education as “whatever helps to 
shape the human being, to make the individual what he is, or to 
hinder him from being what he is not.” Accepting this very 
broad definition, and observing the enlightened condition of the 
civilized world and the security in which we live, we are able to 
award to education in general, and to the public school system in 
particular, a large measure of credit. 

If our jails and prisons are as full as ever, we know that many 
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are deterred from evil-doing by modern facilities for detecting and 
punishing crime. If intemperance is still defiantly assaulting life . 
‘and character in every grade of society, and is the direct agent of 
more crime than all other causes considered, we still know that a 
moral sentiment is being developed that will eventually place this 
monster evil in subjection and protect society from its ravages. 
The movement now in successful operation towards making 
hygiene and the evil effects of alcohol topics for instruction in the 
common schools will add materially to the debt which the public 
welfare owes to popular education. 

The fact that we are annually adding to our population upwards 
of half a million of foreigners, many of whom are not in sympathy 
with our institutions, but are bred in pauperism, discontent, and 
possibly in crime, is often overlooked when criminal statistics are 
cited by pessimistic writers. But there is no grander proof of 
the efficacy of free schools than is seen in the capacity of our 
country for receiving and assimilating this mass of material with- 
out serious detriment. The increase of crime may be partially 
explained by other causes, as, for example, the rapid growth of 
cities, the unsettled condition of our industrial system, the rapid 
accumulation of wealth, all tending to prove that the subject of 
crime and its causes is very complex, and presents many problems 
for science and philanthropy to solve. 

But, whichever way we turn, we have to face one sublime fact,— 
these United States, with all the dangers to which they have been 
exposed, resulting from rapid growth, immigration, and intemper- 
ance, have severally and unitedly evinced a strength and stability 
that have excited the world’s admiration ; and this phenomenon 
can be explained only in the intelligence of the people through the 
common schools. If our education in the past has not been pow- 
erful as a corrective of crime, it has certainly produced a high 
average of intelligence, and fortified the public mind and con- 
science in its attempt to deal with it promptly and wisely. 

With this hasty and somewhat superficial view of the relation 
which education has borne to crime hitherto, I propose to consider 
rather carefully the prospects for the diminution of crime in 
future through educational means. 

The hosts of evil now pressing upon us are vast and threaten- 
ing. Intemperance, immigration, heredity, ignorance, poverty, 
and insane, nihilistic tendencies are present in great strength. 
Now, granting that the pulpit and the press are efficient as pre- 
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ventive agents by their constant appeals to right and warfare upon 
wrong, and by their efforts in disseminating truth, we must look to 
the schools, public and private, to so counteract and cure moral 
disease in its incipient forms as to afford to all our youth a funda- 
mental training in habitual morality. In previous remarks, I have 
laid considerable stress upon heredity and the principle of persist- 
ence of type, so well understood by the naturalist; but there is 
another truth of equal educational value in this connection, and 
that is the exceeding plasticity of the infant child, and the capac- 
ity of his nature for modification through proper training and 
environment. Children born under the worst conditions, if trans- 
planted at an early age to a good home, form moral habits that 
prove their safeguard through life. 

The schools are capable of doing a great corrective and curative 
work, The educational.reforms instituted during the past ten 
years, and now béing vigorously pushed, all look to this result. 
The assertion may sound paradoxical, but the schools of the future 
are to be more corrective of evil because less penal and less re- 
pressive than in the past. Strong, healthy growth, moral, physi- 
cal, and intellectual, leading up to honest citizenship, is to be the 
real end and aim. 

Says Washington Gladden, addressing himself to those who 
direct the policy of our schools, “You have been building on a 
foundation too narrow; you must enlarge your basis; you must 
learn that character is the result of a harmonious development of 
all the powers of the eye and hand and the practical judgment, 
and the will, as well as of the memory and the logical faculty ; 
and you must not forget that industrial training affords a disci- 
pline almost indispensable to the right development of character.” 
The new education, whose principles are already well diffused, 
and whose sole purpose is to build character on solid foundations, 
calls for a more generous policy on the part of the State and 
greater skill and discrimination in applying educational means. 

First, greater attention must be paid to school hygiene, includ- 
ing both health conditions of buildings and those dangers growing 
out of the nervous tendencies and defective constitutions of so 
many children. The State cannot afford to furnish an education 
that ignores the laws of health and fails to promote physical 
stamina, The ancient Greeks exposed their weak and defective 
children, and so spared them a life of suffering and unhappiness. 
Is the civilized State of. to-day doing better than they, when it 
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- sends its youth out to battle with life unschooled in the care of 
the body, or, it may be, weak and puny, from lack of physical 
culture ? 

A recent paragraph in the Chicago /wter-Ocean is full of truth. 
It says: “ Physical infirmities and deficiencies, resulting from the 
disregard of the commonest rules of muscular development and 
bodily perfection, must have their reflex in the spiritual and moral 
character of the victim. Strong, active, physical health is rarely 
associated with moral perversity in the rightly educated man or 
woman.” 

The educational authorities of England, seeing the remarkable 
results of physical training in the schools of Germany and Sweden, 
are earnestly agitating this question. Even now, in the Board 
Schools of London, instructors are employed to introduce the 
Swedish military drill, in which a great variety of muscular move- 
ments, at once graceful and rhythmic, is secured. Decided indica- 
tions of progress in this department are seen in this country 
Hygiene has become a prescribed study; gymnastics and military 
drill are somewhat in vogue ; and in several cities physicians are 
employed as inspectors of schools with regard to health. 

The second demand is the adoption in our cities of the kinder- 
garten as a part of the public school system, especially for all 
neglected children and those whose breeding and environment are 
likely to result in criminal habits. I wish to emphasize this point. 
It is most vital to the question we are considering. If the 
State leaves the children born in the slums to run wanton during 
the first five, six, or seven years of life, until every form of wicked- 
ness and evil is automatic in their thought and feeling, she must 
expect to reap a harvest of crime. 

The kindergarten has been found to possess this distinct advan- 
tage over all other forms of infant training,— that children, if taken 
at three years of age from the worst surroundings, can be re- 
claimed. The plastic nature of the child responds readily to love 
and kindness. As a new environment is revealed to him, so a new 
set of affections and-impulses is awakened. The aim of the kin- 
dergarten is thoroughly normal. The systematic development of 
the child power, the arousing of self-activity, the culture of the 
feelings, the establishment of the practical virtues, the kindling of 
zesthetic, moral, and social sentiments,— these are all present in the 
true kindergarten. It may be said, in passing, that this training is 
the best possible foundation for the school proper. So says 
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Doctor Harris, our newly appointed Commissioner of Education, : 
who has had universal facilities for observation. A recent writer 
has said that “‘solicitude for children is one of the signs of a grow- 
ing civilization.” Let this sentiment materialize in legislation that 
shall zealously rescue from danger all those unfortunates who are 
inevitably destined to be an expense to the State. It is far 
cheaper to apply some simple remedy in the earlier stages of an 
illness than to become a confirmed invalid and wage a life-long 
struggle with disease. A school training, engrafted on a character 
that is fixed in bad habits, is as unsafe as was the dam at Johns- 
town, with its flimsy foundations and a mountainous mass of water 
pressing against it. Five dollars a year spent in giving a child 
kindergarten training may save the State ten thousand dollars in 
trials and imprisonments, to say nothing of the economical ad- 
vantages of having each and every man a supporter of the laws 
rather than a source of moral contamination, a producer of wealth 
rather than a destroyer of it. 

Third, we must leaven the entire curriculum with that most 
effective of all moral correctives, manual or industrial training. 
While I prefer to argue this question on the broadest educational 
grounds, time will only permit me at this time to emphasize the 
moral element that belongs to all intelligent labor. So much has 
been written on this topic that I need recall only a few well-known 
facts. Wherever mental and manual exercises are blended, there 
is manifest a moral earnestness, a growth in manly and womanly 
character. This is no theory. The results now seen in many 
schools and colleges testify to the truth. Wherever, in the public 
schools of this country, boys are trained in the use of tools or the 
girls are taught sewing and cooking, the children from neglected 
homes seem to experience a change in conduct and ambition. 
Hope for the first time dawns upon their lives; and they become 
missionaries at home, setting order, comfort, and happiness in the 
place of squalor and wretchedness. . 

The system so extensively adopted in England, and partially 
begun in this.country, of gathering dependent children into indus- 
trial schools where the useful arts are pursued in connection with 
a vigorous schooling of the mental and mosal powers, has con- 
-vinced many observers that France has builded wisely in con- 
structing a system of national education with the industrial 
element present in every grade. A most striking evidence of the 
reforming power of diversified industry is found in the recent 
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history of several of our reformatories. At Elmira, particularly, 
industrial education has shown its potency in helping to establish 
character upon a healthy basis. If the adult man, mature in habit 
and addicted to vice, can be educated into integrity, what may not 
be accomplished with our youth if taken at the proper stage? 

That the State of New York has framed a law empowering 
courts, under certain limitations, to pass indeterminate sentences 
on all criminals, means simply that the time is coming when a 
criminal will be released only as he gives evidence of reforma- 
tion. In other words, he must be morally and industrially edu- 
cated. What ought to have been done in the common school, 
under our compulsory laws, must now be done in the prison at 
vastly greater expense. 

In several schools where negroes and Indians are educated, the 
results of combining manual and intellectual training are most sig- 
nificant. It is freely acknowledged, by those who have studied the 
problem most thoroughly, that the only hope of elevating the In- 
dian and the African lies in a sort of industrial reformation. 
Until recently Christian missions have been far less successful in 
Africa than the Mohammedan, mainly because the latter have 
introduced into the life of the savage a sort of industrialism that 
served as a civilizing factor. Evidence that the industrial and 
domestic arts as Christianizing forces are stronger even than 
preaching is bound to give color to missionary enterprise in the 
future. Have we not, then, abundant proof that this element, 
which operates so powerfully in the enlightenment of the heathen 
and the savage, and in the reformation of the vicious and defec- 
tive, should be a constant and somewhat prominent factor in public 
education? 

All this. experience with criminals and with the savage races 
shows us that what science has taught concerning evolution and 
the development of species must be applied in education, as well 
as in the nurture of plant and animal life, before the evil nature will 
shake off the rudiments of barbarism which still cling to it. Self- 
activity is the law of healthful life and growth in every organism. 
An unused muscle is a moral infirmity. Every morbid nerve is 
an invitation to crime. When the youth is bred to honest in- 
dustry, there is no congestion, no bilious insurrection, but rather 
free circulation to every member of blood purified in God’s aig 
and sunshine. Every nerve-cell is full of healthy life. All new 
growth of tissue under these conditions tends to make Dr. Jekyll 
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stronger than Mr. Hyde, and to preserve a balance of power on 
the side of honest endeavor. 

Finally, education will become a curative of crime only as all 
teaching is subordinated to the one central aim of developing 
and establishing character. The cultivation of the body, the in- 
tellect, and the will, must finda unity in the idea of moral com- 
pleteness. All children must be reached. They must be reached 
early. Spontaneity and self-activity must be fostered at every 
step. Through drawing, designing, and construction, accuracy, 
integrity, and love of the beautiful are to be inculcated. The 
study of nature in all her wonderful forms, with countless lessons 
of God’s creative skill and infinite love and care, is rapidly assert- 
ing its claims as the true subject-matter of teaching. In other 
words, less study of books and more of the world around us is 
needed to train the eye to see, the ear to hear, and to fit our youth 
for practical life. 

Nor would I place small emphasis upon what may be called the 
moral atmosphere of the school. The Christian teacher, if wise 
and skilful, exerts a powerful influence for good. The clergyman 
who attempts to discredit the modern school as a moral force must 
remember that our teachers usually belong to the best working 
material in the churches, If they are wanting in what is true and 
righteous, it is likely that the churches themselves are at fault, and 
that preaching is vain. 

Self-government is the corner-stone of this republic, and is 
destined to animate all mankind in the not distant future. The 
school must build character upon this foundation. The weak and 
defective are to acquire strength by self-control and patient en- 
deavor. 

While recognizing the unpleasant fact that education strug- 
gling with other moral agents has failed to cure crime, I have 
tried to show that it has created those moral and social conditions 
that are favorable to its restriction and suppression. Moreover, 
in view of the reform which is now affecting all educational 
methods, I do not hesitate to predict that, in the better future 
towards which we are hastening, we shall see these methods ap- 
plied in universal and successful child-saving work. 

For the application of what has been said, it is easily apparent 
that special legislation is necessary. 

(1) Every unit of school organization, whether town, city, or 
district, should be compelled to provide for its children adequate 
and healthful school accommodations. 
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(2) Laws compelling attendance are lacking in many States. 
Only seventeen have passed compulsory statutes. Ten and a half 
millions of children in this country attend no school, and have 
none to attend. 

(3) Children must be protected by law from the exactions of 

labor which interfere with school privileges until they are at least 
ten years of age. Between the ages of ten and fifteen years, a 
certain definite number of weeks of schooling should be assured 
to every child. 
- (4) The State should, in some way, undertake the care of neg- 
lected children, as early as at three years of age, either in kinder- 
garten or home schools, like the Day Feeding Schools of Aber- 
deen, Scotland. 

(5) The children of confirmed criminals should also be taken in 
charge, and placed where a long-continued and vigorous treatment, 
sufficient to counteract bad tendencies, could be applied. 

(6) Manual training should be sanctioned by law as a feature of 
training in all grades of schools. It has already shown its po- 
tency as a corrective influence when applied in an educational way. 








4. IMMIGRATION AND CRIME. 
BY W. M. F. ROUND; OF NEW YORK, 
SECRETARY OF THE NEW YORK PRISON ASSOCIATION. 
(Read Sept. 5, 1889.) 

The increase of immigration within the last quarter of a century, 
and the enormous increase of crime during the same time, are" 
facts in our national history that I desire to place side by side for 
the reader’s consideration. If there is any relation between these 
two factors of our national development, we should be able to dis- 
cover it. If there are dangers apparent in a study of the facts 
brought forward, we must put our minds to the task of discovering 
aremedy. The questions under consideration have been regarded 
of sufficient importance to merit frequent and careful discussions 
in our national councils. From the very foundation of the govern- 
ment— and before its foundation —law-makers have sought to 
reconcile the restriction of immigration with that dominant spirit 
of our national policy, the welcome of the oppressed of every land. 
The latest action of Congress in this matter was, in the year 1888, 
the appointment of a select committee of the House of Represen- 
tatives to investigate at length the administration of the national 
laws regulating immigration, at the various ports of the country. 
This committee made its report in the last session of Congress, and 
proposed a bill designed to meet the dangers it had discovered. 
The bill failed to become a law. The present immigration law, 
though better than its predecessors, is far from being what it 
should be. It was passed in 1882. Speaking to this bill, in 1881, 
Senator Morrill, of Vermont, said : — 

The paramount question must be asked, whether or not there is 
visible cause for alarm, lest among the miscellaneous multitude 
of foreign immigrants annually landed on our shores, trained to 
widely different institutions, with a Babel confusion of tongues, in- 
cluding paupers, lunatics, idiots, and criminals, there may not be 
introduced many vicious and inconvertible elements, more danger- 
ous to the individuality and deep-seated stamina of the American 
people, and more worthy of rigid quarantine, than even the most 
leprous diseases. I refer to those whose inherent deficiencies and 
iniquities are thoroughbred, and who are as incapable of evolution, 
whether in this generation or the next, as is the leopard to change 
his spots. 
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The language of this inquiry is of the strongest, and indicates 
plainly enough that the speaker had been roused to an enthusiasm 
of alarm by the facts discoverable in a study of the subject. What 
these facts are, the following figures will in a measure indicate. 
Let us give our attention, first, to the number of immigrants in re- 
lation to the volume of population. 

Turning to the tables of the last census, we find that in 1880 the 
population of the country was 50,155,783, of which number 6,679,- 
943 were of foreign birth ; that is, 13.3 per cént. of our population 
have been emigrants. But we all know that, so far as political and 
social affiliation and action are concerned, the children of the for- 
eign-born population must be reckoned with their parents, and 
that ordinarily, when we speak of the foreign population, we in- 
clude in our thought foreigners and the direct families of foreign- 
ers. This would make our foreign population amount to 14,995,- 
996, or within a very small fraction of 30 per cent. The great 
cities, which are our great crime centres, are also the great centres 
of our foreign population. Of the population of Boston, 70 per 
cent., it has been computed, are of foreign birth or parentage ; of 
that of New York, 80 per cent.; and of that of Chicago, 91 per 
cent. But these facts have little significance in their relation to 
the crime volume until we bring them alongside of another set of 
figures ; namely, the statistics of our prisons. Turning once more 
to the census report of 1880, in figures stated to be under rather 
than above the actual facts, we find that we have a prison popula- 
tion of 59,255; and of this number 12,815 were of foreign birth. 
Thus we see that 13.3 per cent. of our population furnishes rather 
more than 21 per cent. of our prison population. 

This general statement is borne out, of course, in the ‘special 
statistical tables of the different States. In the admirable report 
of the Minnesota State Board of Corrections and Charities, the 
following comparisons are set forth. In Massachusetts, 24.9 per 
cent. of foreign-born inhabitants furnish 27.8 per cent. of the prison 
population. In Pennsylvania, 13.8 per cent. of foreign-born fur- 
nish 20 percent. In Ohio, 11.8 per cent. of foreign-born furnish 
15.5 percent. In the table from which I have quoted, the State 
showing the largest percentage of foreign-born criminals — 
namely, New York —is omitted. It shows that 23.7 per cent. of 
the population of foreign birth furnish 35.9 per cent. of the prison 
population. A late report of the Commissioners of Charity and 
Correction of the city and county of New York shows that the 
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public institutions of that city contain nearly 65 per cent. of for- 
eigners, although they are but about 30 per cent. of the population, 

Thus far we have in our grouping of facts kept strictly within 
the literal limitations of the title at the head of this article. The 
subject cannot, however, be fairly treated without a thought of our 
larger foreign population, which includes the children of foreign- 
ers. These make up a body of our citizens who enter into a 
larger life and liberty than their parents, with all the inherited 
prejudices and vices of their parentage, spending their early years 
in an environment distinctly foreign in thought and often foreign 
in language. It is from this class that we find our criminal army 
most largely recruited. It takes more than one generation to get 
the taint of “effete monarchy” out of the blood, and the sham- 
rock is a plant of such strong root that it takes more than one 
generation to replace it with the golden-rod. We have not time to 
study the complex and often confused tables of nationality to be 
found in our various reports of prisons. But if we turn to the re- 
port of the Prison Association of New York for 1888, and study 
the tables of discharged prisoners, we shall find quite enough to 
convince us that a danger incident to unrestricted immigration is 
to be found in the unborn families of incoming aliens. Of 584 
discharged prisoners who applied for assistance to the Prison As- 
sociation of New York in a single year, 174, or 30 per cent., were 
foreigners, and 238, or 41 per cent., though born in this country, 
were the children of foreign-born parents. If in our thought we 
consider the foreign population as the foreign-born together with 
the children of the foreign-born, we find that this class furnishes 
rather more than 71 per cent. of our prison population. Lest these 
figures should not be considered a fair showing, as having been 
gathered outside the prisons, I will take the figures of a typical in- 
stitution, the report of which happens to be lying close at hand as 
I write. Cf 182 prisoners committed to the Massachusetts Re- 
formatory for Women in 1880-81, 88 were of foreign birth, and 149 
were either of foreign birth or the children of foreigners ; that is, 
48.3 per cent. were alien in fact, and 81.4 were the children of for- 
eigners, having the prejudices and vices of foreigners and the 
crime tendency of their respective nationalities. 

From the figures that I have quoted, it is very evident that there 
is some relation between the great stream of immigration and the 
ever-increasing crime class of our country. Let us try to find out 
just what this relation is,—whether a relation of quantity or 
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quality; whether our action in the matter should be in the direc- 
tion of reducing the number of immigrants or of demanding an 
improvement in their character. If we again examine the figures 
of the census reports, we shall no doubt be surprised that, with the 
enormous volume of immigration, the percentage of the foreign to 
the native element remains much the same in the last three census 
periods, ranging between 13.1 per cent. and 14.4 per cent. of the 
population. The increase of crime, however, is enormous and out 
of all proportion to the increase of the population. Going back 
to 1850, as the first census period of our reckoning, we find that 
the ratio of prisoners to each million of the population was 290 
for that year; for 1860 it was 607 to each million; in 1870 it was 
853; in 1880 it was 1,169. These figures force us to the conclu- 
sion that the increase in crime has no relation to the mere volume 
of immigration. The relation, if any exists, must be found to be 
a relation of quality rather than of quantity. 

This naturally brings us to an analysis of our immigratory in- 
crease, since, if any relation is to be found between this factor of 
population and our crime increase, it must be found in the kind of 
people that are coming to us. In regard to nationality, we find 
that, of our foreign population, 
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Now, let us see if these percentages are in proportion to the 
foreign element of our prison population. I find by the figures of 
the United: States census* that, of our prison population, 
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This, it will be seen, is only placing our reckoning among those 
born in foreign countries. A glance will show us the dispropor- 
tion between Ireland’s 3.6 per cent. of the population and her 9.2 


*In this estimate, prisoners convicted for minor military offences are omitted, leaving the 
aggregate of prisoners 57,684. 
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per cent. of the criminal class; that her crime tendency as repre- 
sented here is in strong contrast with the figures for Germany 
which show 3.9 per cent. of the population and only 3.6 per cent. 
of the prisoners, or just above 4 of Ireland’s record in the impris- 
oned crime class. It is much to be regretted that we have no 
statistics easily available for similar comparisons in that larger 
class, the children of foreign-born parents. The best we can do— 
and it gives us an approximate idea of the condition of things —is 
to turn once more to the report of the Prison Association of New 
York. We see at a glance that 276 of the -584 discharged pris- 
oners who applied for help, or more than 47 per cent., were either 
born in Ireland or were of Irish parentage ; while Germany, fur- 
nishing 134,254 more of the population of the country than Ireland, 
furnishes but 12.8 per cent. of these beneficiaries, —a trifle more 
than one-fourth the number furnished by Ireland. Wherever in 
the United States prison figures are obtainable, the results are not 
greatly different. 

If there is among the Irish immigrants a tendency to lawless- 
ness, a superabundance of unrestrained Celtic energy that makes 
for crime, surely we ought not to have been the first to discover it. 
It has been hinted at from time to time in the British House of 
Commons ; but, as I was told by an impartial Irish agitator, “if 
you hear anything against Ireland in the House of Commons, you 
are not to believe half of it; and, if you hear anything good, you 
may know that the half of it is not told.” I will set, any state- 
ments made in that place aside, and seek my figures in the tables 
prepared by one of the coolest and most careful statisticians the 
world has known. We have seen that Great Britain furnishes 12 
per cent. of our prison population, and that more than g per cent. 
is Ireland’s portion in this sum. I take up an essay by Professor 
Leone Levi “On Indictable and Summary Jurisdiction Offences 
in England and Wales,” and I find therein a reckoning for Eng- 
land similar to that which we have been making. Professor Levi 
states that the percentage of foreign-born population and prisoners 
was as follows: — 


Dahulati, ee - 
Pop Cr $. 





1871. 1878. 

Natives of Scotland, . 003. Sk eS OW 2.3 
? SN i Sica tee ene See ae 13.1 

- ORONNS  aia e aye as ede OQ 0.4 

* foreign countties, . .. ..% . 06 1.3 


Professor Levi attempts no explanation of the preponderance of 
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Irish offenders. He says further that “the total number of per- 
sons charged with crime was to each 1,000 of the population, in 
1876, in France, 19.38; in 1878, in England, 27.8, in Scotland, 
41.25, and in Ireland, 51.10. Thus it will be seen that the crime 
tendency of the Irish is more than double that of the French, and 
nearly double that of the English. We have no occasion here to 
discuss the cause of this crime tendency among the Irish,’ We 
have nothing to do with operative causes ofly so far as they 
appear in the personal history of every emigrant who seeks to 
land upon our shores ; and no emigrant should be allowed to land 
of whose antecedents something is not known. At present, the 
facilities for investigating the antecedents of emigrants are meagre 
and inadequate. . They do, however, constantly reveal cases that 
may well cause us alarm, and which emphasize the demand for 
more concise and thorough laws. Since we have found that the 
parallel between the increase of crime and the increase of immi- 
gration is not one of numbers, it behooves us to examine carefully 
the raw material for population that is being shipped to us. 

The special committee of Congress to which I have already 
referred has in its report given us much carefully collected evi- 
dence, showing us that we are constantly receiving those who are 
known to have been burdensome to their own governments and 
are likely to become so to ours. Our consular reports on the 
subject are corroborative of the same danger. The reports of the 
immigration commissioners show the annual discovery of scores 
of criminals, but say nothing about the other hundreds who are 
undiscovered at the gate of the nation. Speaking of the law as 
applied to this class, Senator Morrill, in the speech from which I 
have already quoted, says: — 


In the case of convicts, our present law is even more faltering 
and uncertain. The party may be verily guilty, but, if uncon- 
victed, it does not count, and the law does not apply. It can 
hardly be expected that .men on the rogue’s march, hunted out or 
in dread of being hunted out of their own country for crimes, will 
come here, and, at the instant of landing, turn state’s evidence and 
confess themselves convicts,— an act which would be likely to send 
them directly back to the frigid justice of the land from which they 
had but just escaped. ... Obviously, the detection of convicts or 
criminals, from their physiognomy or their wardrobe, by State 
commissioners, when altogether limited to such tests, must be per- 
functory and unsatisfactory. But convicts are known at home, 
where the taint adheres forever. 
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Mr. Richard Daily Lang, in the admirable essay on “ Evil 
Effects of Unrestricted Immigration,” which took the prize of the 
American Economic Association, referring to the inefficiency of 
our present law, says very pertinently : — 


It is hardly necessary to point out the impossibility of the com- 
missioners (as in New York) selecting, from a mob of 9,000 human 
beings daily, those who are prohibited, by simple inspection and 
in a limited time. A convict does not assume his stripes when 
travelling, but, like his more lordly neighbor, he goes incognito. 
...+ The Anarchist waits an appreciative audience before he ha- 
rangues. 


The investigating committee of congress (generally spoken of as 
the Ford Investigation Committee, from the name of its chairman, 
the Hon. M. H. Ford, of Michigan), already referred to, places in 
the evidence obtained by them the statement of Examiner Hoff- 
man, who declares that he had “seen immigrants with brands of 
a foreign workhouse, ticketed to different sections of the country ” ; 
and one of the emigration commissioners declares that “the local 
administration of affairs at Castle Garden, by the method and 
system now followed, is a perfect farce.” 

Until within a short time, the rooms of the Prison Association 
were frequently visited by discharged French, English, Swiss, and 
German criminals, who had been “assisted” to emigrate, in some 
cases with a suspended sentence hanging over them and emigra- 
tion the alternative. Having been admonished, during the admin- 
istration of Mr. Evarts in the State Department, that no succor 
must be given by the society to British criminals, a hard and fast 
rule was made, to the effect that in case of such applications the 
authorities at Castle Garden should be notified. This rule was 
communicated to the foreign societies with which the Prison Asso- 
ciation was in affiliation. The law, however, has been evaded 
again and again. Not many months ago a case came under the 
writer’s notice which was so strongly typical as to be worthy of 
detailed citation here. My memorandum reads :— 


Case of Charles Barrel, English, forty years of age. Came to 
this country with a note of introduction from the chaplain of an 
English prison. He stated that he was a ticket-of-leave man, sent 
to Manitoba by the Sheriff’s Fund of London, but provided with a 
ticket only to New York. No money was given him for his fare 
from that point to Manitoba. He secured admission to a home 
for discharged prisoners. Afterward found work at his trade, that 
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of an engineer, in a hotel. He lost this place through the 
treachery of some one in whom he had confided. He then went 
to Chicago, where he was for a time in a home for ex-convicts. 
He committed a burglary in Chicago, and when last heard of was 
serving a term in the Illinois State Prison at Joliet. He was a 
man of rough and forbidding appearance, somewhat pitted by 
small-pox. He had a quick temper, and will most likely be a 
dangerous man all his life. 





Every detective in New York knows that there is scarcely a ship 
landing immigrants that does not bring English, French, German, 
or Italian “crooks.” The law reads that “ convicts” shall be sent 
back. Who shall dare to send back the unconvicted thief, though 
known to have been a member of the criminal class for years? 
Not only do foreign criminals come here in hordes, seeking “fresh 
woods and pastures new,” or to escape too close scrutiny at home, 
but there come by thousands members of those helpless classes 
from which crime has little difficulty in recruiting its ranks. In 
the New York Sun of July 9, 1889, appeared the following ar- 
ticle : — 


In the London correspondence of the Sun of June 9, facts were 
stated about the methods that prevail on the western coast of Ire- 
land, which, to quote the words of the correspondent, “might in- 

_ terest the commissioners of emigration in New York.” It was 
stated that Erris, in county Mayo, had been placarded with posters 
requesting persons desirous of emigrating to America to apply to 
Emigration Agent Bourke. There were many applications, and 
Bourke selected 100 of the poorest and most worthless families of 
the population for transportation. A hitch arose which compelled 
him to give up the idea of sending them over in a body, and he 
hit upon the plan of shipping them at the rate of one family a 
week, his method being to put one man in as the head of a 
family, and to send a lot of others as his children and relatives. 
This statement was made on the authority of the Rev. Henry 
Hewson, the parish priest, whose word was corroborated by Mr. 
John S. Murphy, a leading merchant. Commissioner of Emigra- 
tion Edmund Stephenson, of this city, at once wrote to the Rev. 
Mr. Hewson and to Mr. Murphy, stating the substance of the 
article, and requesting their personal statement as to the truth of 
the report. Mr. Stephenson took the precaution not to mention 
that he was one of the commissioners of emigration, fearing that, 
if he did so, he would get no reply. He has just received an 
answer from Mr. Murphy, dated Beimullet, June 27. Mr. Murphy 
writes: “ The poorest and most worthless ‘clas ss are sent from this 
place on what is termed the ‘free emigration,’ by what is called 
here the ‘emigration committee.’ The committee is, I believe, 
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only nominal: it is embodied in the person of the gentleman you 
mention, a Mr. Bourke, who was formerly vice-guardian of. Belmul- 
let Union.” 


Mr. Murphy goes on to state the methods employed in the selec- 
tion and shipping of emigrants, and corroborates the Sun’s state- 
ment in all respects. The writer in the Sua then quotes as 
follows the remarks of Commissioner Stephenson upon these 
facts : — 


There is a systematic movement on the part of the European 
governments to dump their paupers on our soil. Since the protest 
on the part of our government in 1884, their movement has been 
conducted secretly, but not without success. Last year, according 
to the report of the commissioners of emigration, out of some 
380,000 who landed at Castle Garden, only 501 were sent home, 
which is less than the number who were returned the preceding 
year. The commissioners did, however, pay the return fare of 
about 600 others, who, if they had remained, would have become a 
burden to the country. So far as Castle Garden is concerned, the 
country would be better off if it were wiped out of existence. 
Castle Garden is a cover. It is not as it used to be. Formerly 
the people had a chance to see what sort of emigrants were land- 
ing upon our shores, but to-day these emigrants are taken charge 
of by agents immediately on their arrival and sent to remote parts 
of the country. .The people are not alive to the question, and the 
very clerks in the Garden are between two fires,—on the one 
hand, the presidents of the Irish Emigration Society and of the 
German Society of New York, each of whom has a full vote in the 
board, and, on the other hand, the State commissioners, whose 
duty it is to enforce the law. I think it is high time that the 
public should acquaint themselves with these facts. 


I wrote to Commissioner Stephenson as to the truth of this 
newspaper statement, and he corroborated the whole of it. In his 
reply he said that he had been informed by a Pennsylvania con- 
gressman that, of the eighteen persons in jail in his county under 
indictment for murder, everyone was an immigrant of the Slavic 
race, And he adds: — 


Only a few days ago the grand jury of the county of New York 
made a presentation to the court of the overcrowded condition 
of our almshouse and insane asylum. Unless some national 
legislation is had to restrict indiscriminate emigration, the pauper 
class will accumulate faster than we can erect buildings to cover 
them. : ' 


The following clipping from a Western paper contains a fact cor- 
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roborated by.the Castle Garden authorities: “The Castle Garden 
authorities have discovered that the Prisoners’ Aid Society, of 
London, has been shipping convicts from England to Texas at the 
rate of one or two a week for several months.” It would not be 
difficult for me to fill pages with opinions and evidence all tending 
in the same direction that I have indicated already. But on these 
facts and figures I am ready to rest my case, merely reviewing the 
ground we have passed over, and suggesting the only apparent 
remedy in a few plain and, to my mind, incontrovertible proposi- 
tions. They are:— 

1. That there is a relation between crime in America and immi- 
gration. 2. That the foreign population furnishes a prison popu- 
lation out of all proportion to its relation to the general popula- 
tion. 3. That the increase in crime has no more than tallied with 
the proportionate increase of immigration. Therefore, 4. That 
the crime increase is not due to an incréase in the mere volume 
of immigrant population. 5. That certain nationalities are more 
conspicuously represented in the increase of crime than others. 
6. That the Irish, Chinese, and Italian immigrants furnish a far 
larger percentage of prisoners than is their ratio to the general 
population. 7. That this indicates a special tendency to crime 
among the immigrants of these nationalities. 8. That this crime 
tendency is in conformity with the crime statistics of the national- 
ities named, elsewhere gathered and tabulated. 9. That the 
remedy is to be found, then, in rigidly restricting immigration from 
those countries which furnish a larger percentage of prisoners than 
their percentage of the general population ; as, for example, Irish 
emigrants should have special restrictions put upon them until the 
g.2 per cent. of the Irish prison population shall have fallen to 3.6 
per cent., which is the proportion of the Irish-born to the general 
population. 10. That a precedent in this direction has already 
been established in the case of Chinese immigrants; and the Irish 
element of our population cannot complain, since it has not merely 
acquiesced in, but done much to originate and support, the move- 
ment for the prohibition of Chinese immigration. 11. That the 
dangers noticeable in the increase of actual foreign criminals are 
emphasized by the fact that there is a similarly appalling increase 
in the pauper, insane, and idiot classes, and that the figures as to 
ratios of nationality are much the same in all these indirectly 
crime-producing classes. 

It must be remembered that we approach this wtdue simply 
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from the standpoint of penology. No fair-minded man can be 
insensible of the debt we owe to immigration, and especially to 
Irish immigration, in the development of our country’s resources. 
The national interest still demands that we shall give welcome to 
any element that shall increase useful citizenship. We are not 
going contrary to the principles of our government when we pro- 
tect ourselves against foreign criminals and foreign paupers, or 
against any class or nationality likely to produce criminals or 
paupers. With our present law such protection is not afforded. 
Legislation looking tc more careful restriction has thus far been 
a failure. The Ford Investigating Committee reported a bill that 
called for an increase of the immigrant “head money” from 50 
cents to $5, and which required that the emigrant should produce 
a certificate from the United States consul nearest his place of 
residence, certifying to his good character and his general fitness 
to become a safe resident of the United States. This bill failed 
to become a law. It is said to have been defeated by the organ- 
ized opposition of the two great foreign societies that dominate in 
the councils of the New York emigration commissioners. Had it 
become a law, these organizations by its-various conditions would 
have been shorn of their influence in the. commission, and of 
much political power out of it. As has not infrequently happened, 
the ends of national interest have been defeated by a factor 
that owes its existence and its influence to a single State. The 
defeat of this bill furnishes an additional reason why the whole 
matter of the control of immigration should be placed beyond the 
power of any State, and especially of any organization within a 
State. New York is the principal gate of entry for immigration ; 
but it is a gateway that opens out to the prairies and to the 
Mississippi Valley. Ohio and Kansas and Minnesota have a 
right to demand that the sentinels placed there shall be placed in 
their interest. The country, with its crowded jails and prisons, 
has a right to demand that its safety shall not be imperilled for 
the sake of New York politics. 

And what should be the course of legislation in all this matter? 
Manifestly, to put national wisdom and national power behind it 
all. In the shadow of the dangers we have seen, let us sit down 
and study for a moment the details of the law. We do not seek 
to reduce the volume of immigration: therefore, there can be 
little advantage in increasing the head money, certainly not 
beyond such a rate as will furnish ample funds for the expenses 
incurred in the regulation of immigration. 
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We do not want to keep out the Irish laborer who seeks in this 
land higher wages for hard work, which he is qualified to do and 
which he expects todo. He might find some difficulty in paying 
the $5 head money, when the Irish thief would have no difficulty 
whatever in paying it. The only possible advantage that I see 
in the increased head money would be that it would sooner ex- 
haust the various funds that now assist pauper emigration. What 
we most need is a thorough and systematic examination of every 
emigrant by our representatives abroad. Before granting a cer- 
tificate of good character and correct and industrious habits, a 
thorough investigation by proper officers should be made. No 
person should be allowed to land here, with the intention of taking 
up his residence, until he has a certificate stating such intention, 
signed and filed, with proper vouchers as to its truth, three 
months before his date of sailing. This would give our consuls 
time to have his character properly investigated. To cover the 
expense of this investigation, I would have the intending emigrant 
deposit $5, or some other sum to be agreed upon, with the consul, 
this sum to be forwarded to the immigration bureau of the gov- 
ernment in America, and to be returned to the immigrant without 
interest on application one year after arrival here, provided that for 
that time he-shall not have, in any sense or for a single moment, 
become a public charge. The honest laborer could easily com- 
mand that sum, and the blameless, able-bodied pauper could 
borrow it from those who are now willing to assist him to leave. 
The forfeitures under this act would in a large degree pay the 
expenses, on this side the water, of caring for and returning the 
delinquents and crime class of immigrants. The proper invest- 
ment of this enormous sum continuously flowing through the immi- 
gration bureau of the government would yield an income quite 
sufficient to care for those who become burdens upon our hospi- 
tality. The 500,000 annual immigrants would yield a sum of 
$2,500,000 constantly on deposit with the authorities, which ought 
to yield at the lowest rates not less than $100,000 a year of in- 
come. I do not think that we want any adult immigrant here 
who has not had the thrift to save $5 from his earnings, or whose 
credit is not good enough to enable him to borrow it. 

Here I must leave this most important question, by quoting 
once more from Senator Morrill’s speech a single paragraph. It 
contains a sentiment that all patriotic Americans must indorse : — 


We hold a tempting part of the world, and to those who come 
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with clean records, seeking to escape from the iron heels of for- 
eign aristocracies or from the strangulation of a superabundant 
population, we leave our doors widé open; but shall we not refuse 
hospitality to all classes of alien irreclaimable maniacs, mendi- 
cants, and miscreants? And may we not refuse to become a uni- 
versal almsgiver on compulsion? Our countrymen must not be 
coerced to support the weak, vile, and hungry outcasts from hospi- 
tals, prisons, and poorhouses, landed here not only to stay them- 
selves, but to transmit hereditary taints to the third and fourth 
generation. 








































5. THE DEAD HAND. 
BY H. L. WAYLAND, D.D., OF PHILADELPHIA. 


(Read Sept. 5, 1889.) 

The question which I propose very briefly to discuss is, How 
far shall the men of to-day allow themselves to be held motionless 
in the dead hand of a former generation ? 

That there are no limits in the premises, that it is the right of 
a man to get all he can under the forms of law, and to use just as 

‘he will all that he has got, and to prescribe absolutely how his 
property shall be used for all time after his death,— these have 
been reckoned axioms. And (rather strangely perhaps) it has 
been reckoned (if there are degrees in axioms) that the longer a 
man has been dead, so much more axiomatic became his right to 
the absolute control of his possessions. It might be an open 
question (though not very open, only just ajar, as it were) as to the 
directions of .a man who died yesterday; but, as to the will of a 
man who died ten centuries ago, all its requirements have been 
gaining added sacredness each year in geometrical progression. 
And if, perchance, the conditions go away back into the dark 
ages, especially if the name, or perchance the very personality, of 
the founder has been lost in the remoteness of antiquity, then 
there is a degree of sanctity attaching to the whole affair, such 
that he who ventures to make any inquiries as to the obligations 
of the trust has occasion to consider attentively the story of the 
men of Beth-she-mesh, who looked into the Ark of the Lord. 

A woman left by will certain property “ to be used in printing, 
publishing, and propagating the sacred writings of Joanna South- 
cote.” Presently, the last member of the sect founded by Joanna 
died ; but, for all that, the English courts held that the will must 
be carried out, and the property devoted through all time as pre- 
scribed by the testator. A man left a foundation, requiring that 
each year a sermon be preached in Norwich, Eng., to the Wal- 
loons, in Low Dutch. So each year a clergyman, who does not 

understand the language, commits to memory a sermon, and 
preaches it to bare walls. 
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I have taken these illustrations from “The Dead Hand,” a col- 
lection of very able and striking essays and addresses “ upon the 
subject of endowments and settlements of property,” by Sir Arthur 
Hobhouse, now Lord Hobhouse. He gives many other instances 
in which the effect of foundations is not only nugatory and futile 
(as in the above cases), but in the highest degree hurtful. In 
1793, George Jarvis left a large property to be spent in charity on 
the poor of three small parishes, with a total population of less 
than nine hundred. The result has been to induce in the people 
of the parishes thus cursed a habit of indolence, thriftlessness, and 
drunkenness, and to draw to the parishes a crowd of indolent vaga- 
bonds from every quarter, the pauper population increasing in 
thirty years sixty per cent. In many other instances where a 
bequest has been left to the poor of a town or village, the income 
has increased till there was ten times as much as could be wisely 
spent in charity in the village proposed; but ‘the idle have been 
drawn thither, and thrown on the town, raising the poor rates and 
reducing the rate of wages. In one instance, the result of such a 
bequest was that one-thirteenth of the population had become 
paupers, equivalent to eighty-five thousand paupers in Philadel- 
phia. 

As bearing on the tendency of funds used for indiscriminate 
charity, Mr. Gladstone, in the House of Commons, in 1863, 
quoted from the report of the Poor Law Commissioners of 1834: 


The places intended to be favored by large charities attract an 
undue proportion of the poorer classes, who, in the hope of trifling 
benefits to be obtained without labor, often linger in spots most 
unfavorable to the exercise of their industry. Poverty is thus not 
only collected, but created, in the very neighborhoods whence the 
benevolent founders have manifestly expected to make it disap- 


pear. 


Of the worse than waste of money expended in indiscriminate 
charity, this Royal Commission, appointed to inquire into the work- 
ing of the poor laws, reported : — 


If twice the number of millions of pounds [collected for the 
poor rates] were cast into the sea annually, we might still be a 
moral, industrious, and flourishing people; but, if the whole of the 
poor rates could be raised without inconvenience,—if they were 
paid to us, for instance, as tribute by foreigners,— and were still 
applied as they are now, no excellence in our laws and institutions 
in other respects could save us from ultimate ruin. 
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In November, 1886, at Rochester, in Kent, Eng., I saw on the 
front of a staid and venerable-looking house a tablet bearing this 
inscription : — 

“RICHARD WATT, Esq. 

By his will, dated 22 Aug. 1579, 
founded this Charity 
For six poor Travelers 

* who, not being Rogues or Proctors, 

May receive gratis, for one night, 
Lodging, entertainment 
And fourpence each.” 


The property, which, in the day of the late Mr. Watt, was waste 
moorland, has become valuable, and brings in an income of which 
only one-thirtieth is spent upon the “six poor Travelers” ; but this 
thirtieth is enough to collect each evening a crowd of vagabonds, 
from among whom the proper authorities select six, who are housed 
and presented with fourpence each. The rest of the vagabonds, 
I suppose, are thrown on the town or on the charitable. 

I chanced once to be in London at Easter. It was stated in the 
daily papers that, on that day, in one of the parishes of the city, 
a dozen poor old women receive each a shilling, on condition of 
picking it up with her lips off the grave of the founder.. The 
struggles of the poor, decrepit, rheumatic creatures afforded no end 
of entertainment to the ingenuous youth of the vicinage. 

Then there were the numberless bequests made on condition 
that each day, through all time, masses should be said for the soul 
of the founder. And in some instances, where the testator was 
a person of ardent piety and burning zeal, the will provide for an 
annual supply of fagots for the discouragement of religious eccen- 
tricity. These were representative instances. The number might 
be indefinitely multiplied from among the forty thousand founda- 
tions, called “ charitable,” existing in Great Britain. 

In these and similar cases, the English courts have held that 
the will of the founder must be carried out, unless it is physically 
impossible. Where a fund was left to ransom Christian captives 
taken by the Algerines, it is held that, as no such captives now 
exist, the money may be used for some kindred purpose. But, 
where it is physically possible, the will must be carried out, even 
if obvious harm ensue, and even though, in some instances, 
a literal carrying out defeats the very spirit and purpose of the 
will. I shall of. course be reminded that Parliament is omnipotent 
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in these as in all matters which affect the people living within the 
four seas. But what prospect is there of gaining the ear of Parlia- 
ment, already overwhelmed with imperial affairs? And who is 
going to undertake the labor and expense of bringing these abuses 
before Parliament? 

Such are some of the results of the cultus which Lord Hobhouse 
calls “founder worship.” What else was to be expected, if the 
matter were to be looked at in a dry light, if the question were 
regarded as open, if we were now to take it up as wholly new? It 
is a great obstacle to getting just views of almost anything that 
while with each generation there is an added volume of experience 
and material for a just judgmient, yet there is also an added ten- 
dency to aberration. When we have become accustomed to any- 
thing, we regard it as belonging to the essential scheme of the 
universe. Nature does not more truly abhor a vacuum than does 
the human mind, which hag inherited from the Fall a baleful con- 
servatism, shrink from opening questions and from disturbing the 
moss of ages. But let us try for an instant to enjoy a novel sensa- 
tion ; let us use our reason; let imagination and sentiment and 
a misguided reverence for the dead enjoy a moment’s repose. 

What might we expect would be the effect of allowing the ‘dead 
to rule through their bequests the coming generations? The men 
of the former days were liable to all the passions, all the selfish- 
ness, which pervade every age. A man in making his will may 
be influenced by spite, by vanity, by jealousy. Sometimes be- 
quests which are called in law “charitable” are really the result 
of the meanest and most contemptible motives. A.man who dare 
not as#€rt his character during his life, who does not desire to 
arouse the contempt and hatred of those with whom he is living, 
will embalm his revenge or his animosity in his will, not to be 
brought to light until he has found a safe refuge under ground. 

Mr. Thomas Nash, who seemingly failed to find a heaven in 
his home, bequeathed £50 a year to the bell-ringers in the Abbey 
Church, Bath, “on condition of their ringing on the whole peal 
of bells, with clappers muffled, various solemn and doleful changes, 
from eight in the morning to eight in the evening (with suitable 
intervals for refreshment), on the 14th of May in each year, being 
the anniversary of my wedding day; and also on every anni- 
versary of the day of my decease to ring a grand bob major and 
merry, mirthful peals, unmuffled, during the same space of time, 
in joyful commemoration of my happy release from domestic 
tyranny and wretchedness.” 
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It is absolutely certain that the testator will be ignorant of the 
needs and circumstances of the generations following him, as 
well as destitute of the new light which will, after his death, come 
to the world on every question. A man may leave property for 
-the support of the poor in a certain town: in time, the town may 
lose its population. He may leave money for the support of a 
church in a certain place: in time, the church may no longer be 
needed there, but it may be urgently needed elsewhere. The 
population of the city of London was once numbered by hundreds 
of thousands. Now it is less than 75,000, and is decreasing. But 
the 106 parish churches have an income of £120,000 ($600,000) 
to be spent on these 75,000 souls. In some instances there is 
absolutely no population in the bounds of the parish. The ground 
occupied by the Bank of England is, I believe, a parish, geograph- 
ically. 

In very many instances in our own older States, where was once 
a flourishing village now there is nothing. A friend has men- 
tioned to me a village in Cayuga County, New York. Fifty years 
ago there was a thriving neighborhood, with stores, a blacksmith’s 
shop, perhaps a grist-mill. Now, within a radius of half a mile, 
there are but two houses: all has vanished. If a fund had been 
left for the support of preaching in that locality, would not regard 
to the wishes and intent of the founder suggest that it be expended 
in the growing Western towns, where are to be found to-day the 
representatives of the villagers, the people who would have en- 
joyed the fund if they had chanced to remain at home? 

The only thing absolutely certain in the premises is that the 
men of the former generations were less informed than we. But 
a living man may be instructed and influenced. With a dead man 
we cannot argue. Practically (so far as this world is concerned), 
“the dead know not anything.” When we allow ourselves to be 
governed by the dead hand, when we worship the founders and 
the fathers, we worship those who knew less than we, who were 
liable to all our weaknesses, and who cannot be influenced by red- 
son or enlightened by experience. 

The late John Guy Vassar, of Poughkeepsie, N.Y., left $180,- 
ooo to found an asylum exclusively for indigent orphans of Dutch- 
ess County. A careful search has revealed thus far in fifteen out 
of twenty townships only two orphans. Still, it is not impossi- 
ble that, with such a motive before them, a sufficient number of 
orphans may qualify to consume the income of the bequest. 
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Two centuries ago some one left to the vicar and church wardens 
of the parish church at St. Ives, Huntington, England, a fund to 
be devoted to the purchase of Bibles, which, according to the will, 
were to be raffled for with dice in the church on each Whit-Tues- 
day. So this year, as previously, after a shortened form of even- 
ing prayer, the vicar delivered an address, in which he said that 
they were sorry to observe the custom, but it had been observed 
for two hundred years. A table covered with a white cloth was 
brought forward. Half a dozen boys and girls came, as their 
names were called, and each threw the dice, which were provided 
for the occasion. Each had three throws ; and those who threw 
the highest numbers won the Bibles. The ceremony closed with 
a hymn and the benediction. 

Consider foundations for the support of the teaching of a cer- 
tain set of opinions, scientific, political, economical, or theological. , 
Is there a thinking person who would be willing to be bound for 
all time to the precise opinions which he held twenty-five years 
ago? Who is there, who, if he had irrevocably provided twenty- 
five years ago for the teaching of these views, would not be sorry 
to-day? Why, then, should we desire to impose upon all coming 
time the views which we chance to hold on the day we make a’will 
or bestow a foundation? And is there not a danger that, in mak- 
ing foundations for the support of a certain kind of teaching, we 
are setting a snare to consciences, and violating the precept that 
“no man set a stumbling-block or an occasion to fall in his 
brother’s way”? Suppose that a man’s living depends on his be- 
lieving, or more properly on his professing to believe, certain 
things: is he not liable to profess what he has ceased to believe? 
or else is he not liable to exercise his ingenuity in getting a cer- 
tain sense out of the enforced statement which it never was in- 
tended to bear? 

In reply to all arguments against the permanent control of “The 
Dead Hand,” the hearer replies with his wonted acuteness: 
“Granting all that you say, yet, after all, you do not reach the 
point. A man may or may not dispose of his property wisely ; 
but, after all, it is his property. His right to it is absolute. We 
have no right to interfere with his disposing of it. Perhaps it 
would be wiser for him to sow wheat in his field than rye. But I 
have no right to interfere. ‘Is it not lawful for him to do what 
he will with his own?’” But is it quite beyond argument that a 
man may do what he will with his own? Are there not a great 
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many things which a man may not do with his own? A man may 
not start a butt factory or a bone-boiling establishment next door 
to you. A man may not leave his estate to accumulate for an un- 
limited time. 

I apprehend there is no right of absolute ownership. Each 
generation receives a great deal from the generation which pre- 
cedes it: its possessions are a trust under the will of the past gen- 
eration, to be transmitted to the generation following. Each gener- 
ation is but a life-tenant. It has no fee-simple. And much of 
the value of the property held by the generation of to-day is really 
given by the generation which is to come. The railroad of to-day 
is valuable, largely because fifty years from to-day men will use it 
and will pay for the use of it. The bond due in 1939 owes half 
its value to the fact that the next generation will pay the coupons. 
We enriched the last generation (unconscious benefactors) before 
we were. The amount of gratitude due from each generation to 
the following, the sum of the debt we owe to posterity, has never 
been adequately considered. Still more, suppose that a founder 
of the last century left certain land for a certain purpose. That 
land derives all its present value from the labor of the men of 
to-day. Without this labor it would be valueless, Again, in an 
eminent degree all its increase in value comes from the labor of 
to-day. The land which went begging at $2 an acre is now a 
bargain at $5,000. Who created this increase? 

“ Shall I not do what I will with my own?” But is it your own 
after your death? When you die, then, so far as this world is 
concerned, you cease to exist. In a recent case tried in England 
before Mr. Justice Stephens, a man was charged with libelling a 
dead person. “ But,” said the judge, “to libel the dead is not an 
offence known to our law; for the dead have no rights and can 
suffer no wrongs.” Why? Because they are non-existent, so far 
as this world is concerned. Can they then hold property and con- 
trol it for all time? Certainly Lord Bacon denied the right of the 
dead to property when he said, “ Defer not charities till death ; for, 
certainly, if a man weigh it rightly, he that doeth so is rather liberal 
of another man’s than of his own.” 

Property belongs absolutely neither to the dead nor to the liv- 
ing. Each generation in its turn has a “fe interest in all existent 
property, and is to use it according to its wisdom for its own bene- 
fit and that of the coming generation. The next generation in its 
turn is to enter on a life interest on the same terms. It seems 
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self-evident that a man’s natural right of control over his property 
ceases with his life. Since, then, there is no natural right, the 
only right that survives the man must be a right granted by soci- 
ety. It is, then, certainly within the liberty of society to say within 
what limits and on what conditions it will grant such right. 

The directions of those who have ceased from among us, as 
to property, are to be regarded in so far as they commend them- 
selves to the better, more informed, wider, maturer judgment of 
the current generation. If a man wants to found a hospital, let 
him-do so ; but not prescribe what treatment shall be observed. © 
If he wants to help the poor, let him do so; but let the method be 
subject to the light of to-morrow. Let not a man by entailing his 
property clog the prosperity of the future. If a man wants to do 
foolish and spiteful things, to impose on his wife and children 
humiliating conditions, let him do so during his lifetime, and face 
his deeds. Let him act, while he is ( presumably) within the reach 
of reason and appeal. Let us try to use the property of the 
founder as he would desire if he were living now and had our 
light. Let us use it as he now desires to use it, if he has knowl- 
edge of what is taking place on earth. Let us save him from the 
pain of knowing that his property is being wasted, or worse. 

But you say that, if these views prevail, if a man has to make 
his devises subject to revision by the next generation, men will 
not make devises. I am by no means sure of this. If a man is 
acting from spite or vanity, he may indeed shrink from having his 
conditions and bequests revised; but, if he desires to do good, 
why should he not say, “I bequeath so and so for the treatment 
of the sick, according to the best methods which medical research 
may indicate from time to time; I bequeath so and so in trust to 
such a board and their successors, for the teaching of the truths 
of the Bible, according to the best light which may be thrown on 
it with the advance of human knowledge and experience”? 

But suppose that it should discourage the establishment of 
foundations of which the income should be enjoyed for all time? 
Suppose a man should say: “I do not know what the next genera- 
tion may do, so I will myself do what I want done. Instead of 
leaving money to educate one young man for all time, I will edu- 
cate twenty now, and put the endowment in bodies and souls 
depending on these twenty to educate each twenty more. Instead 
of leaving money to sustain a preacher for all time, I will sustain 
ten. or twenty as long as the money holds out. As to the coming 
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generations, I will leave them to themselves and God.” Can 
money be put at a better interest than this? Is not $100,000 
worth more to the world to-day than $5,000 a year (which will 
presently be $4,000, then $3,000 a year, with the declining rate 
of interest) through a long series of years in the future? Per- 
haps, in the effort to do this, a man might. have to devote more 
time to using his money, and less time to multiplying it. Perhaps, 
if he knew that he could not dictate with absolute fixedness the 
future disposal of his money, one motive for unlimited accumu- 
lations would be removed. Perhaps if a man might not tie up 
his bequests to his children, and thus rule them from his grave, he 
would take time to train them so that they should govern them- 
selves, thus leaving them less in hand, but more in head and 
heart. 

It is wonderful how we allow ourselves to be cozened by words. 
We confound mould with sanctity. But, in fact, the presumption is 
that the longer a foundation has continued, so much the more 
abuses have crept in, and the further it is from what the founder 
would desire if he had our light, and the more urgently it demands 
a complete and radical shaking up. We talk solemnly of the 
piety of the founders. Whether a founder was pious or not is a 
question depending on his life, not on his bequests. If the be- 
quests go very far back, they were probably the expression and 
the offspring of superstitious fear, were perhaps extorted by 
priestly threats. Augustine, the English saint who baptized ten 
thousand converts in the river Swale, is reported to have raised 
the ghost of a lord who had in life refused to pay his tithe, and 
who in consequence was then very unpleasantly situated, as a 
warning to those who were slack about tithes. No doubt similar 
processes were used to secure from dying men bequests to the 
Church. We are misled by the word “age” and its kindred word 
“antiquity.” Since an aged man has more experience than a 
young man, and has presumably more wisdom, we fancy that the 
men of the former times are older and wiser than we of to-day. 
But, in fact, the men of a millennium ago were youths, were the in- 
experienced, were but toddling babes beside us of to-day. It is 
we’ who are the heirs of the wisdom and experience of all the 

S. 

The conclusion, then, which I reach is this: I do not by any 
means denounce all bequests and foundations: I simply assert my 
belief that all these should be subject to revision by the enlight- 
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ened judgment and experience of coming generations, and that 
any system which holds the present grasped by the dead hand of 
a former generation is a conspiracy against human liberty, human 
progress, human welfare. 


DISCUSSION OF DR. WAYLAND’S PAPER. 


The debate opened with the reading by the secretary, Mr. San- 
born, of a letter, which was introduced with the remark that a 
waiter from the neighborhood of Monticello, in recommending 
some Virginia claret to a guest, spoke of it as having been made 
on the land formerly owned by “old Colonel Jefferson of Albe- 
marle.” The person thus designated, said Mr. Sanborn, was one 
of those whose words on any subject would command attention, 
and who had several times expressed himself on this subject. He 
then read from a letter written by Thomas Jefferson to Thomas 
Earle, of Philadelphia, dated Monticello, Sept. 24, 1823 : — 


That our Creator made the earth for the use of the living, and not of the 
dead; that those who exist not can have no use nor rights in it, no authority or 
power over it; that one generation of men cannot foreclose or burden its use to 
another, which comes to it in their own right, and by the same divine benefi- 
cence; that a preceding generation cannot bind a succeeding one by its laws or 
contracts, these deriving their obligation from the will of the existing majority, 
and that majority being removed by death, another comes in its place, with a 
will equally free to make its own laws and contracts,—these are axioms so self- 
evident that no explanation can make them plainer; for he is not to be reasoned 
with who says that non-existence can control existence, or that nothing can 
move something. They are axioms, also, pregnant with salutary consequences, 
The laws of civil society, indeed, for the encouragement of industry, give the 
property of the parent to his family on his death, and, in most civilized countries, 
permit him to give it by testament to whom he pleases. And it is also found 
more convenient to suffer the laws to stand on our implied assent as if positively 
re-enacted, until the existing majority positively repeals them; but this does not 
lessen the right of that majority to repeal, whenever a change of circumstances 
or of will calls for it. Habit alone confounds civil practice with natural right. 


Mr. Sanborn said that the occasion of this letter was the send- 
ing by Thomas Earle (who was a Philadelphia lawyer and an 
older brother of Dr. Pliny Earle, the veteran writer on insanity) 
to Thomas Jefferson of a pamphlet written by Mr. Earle, attack- 
ing the then recent Dartmouth College decision of Chief Justice 
Marshall. In his reply to the letter accompanying this pamphlet, 
“old Colonel Jefferson,” then eighty years of age, reiterated cer- : 
tain well-known opinions of his, but had never condensed them 
into a form so concise as here. 

Mr. Kincspury.—I believe Mr. Jefferson is dead, is he not? 
(Great laughter.) 

Mr. SANBORN.— No doubt, but, as the stone-cutter’s apprentice 
said on the tombstone of the shrill-voiced minister of his parish, 
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“Being dead, he yet sgueaketh.” Indeed, the voice of Mr. Jef- 
ferson, whether dead or alive, has a fuller tone than such a “ nice 
derangement of epitaphs” would imply ; and, where he compresses 
his argument into so small a compass as here, it is difficult to 
refute him. He believed that truth and good sense did not die 
with the utterer, but could be inherited without injury to any of 
the successors. As for bequests for religious uses, I will cite an 
authority which I am sure Mr. Kingsbury will not question,—Dan- 
iel Webster, arguing a will-case in Boston about 1823. Mr. Web- 
ster said that, when a Spanish grandee was dying, the priest stood 
at the foot of his bed, and said, “Is it your wish that all yonr 
estates in Andalusia should go to the Holy Church for the benefit 
of your soul?” The dying man bowed his head, “And is it 
your wish that all your estates in Castile should also go to the 
Holy Church?” ‘The dying man bowed his head. At this point, 
the son of the dying testator thought it time to interpose. “ Fa- 
ther, is it your wish that I should take your gold-headed cane 
and drive this priest out of the room?” The dying father bowed 
his head in token of assent; and it was done. 

Rev. Dr. Lawson, of Boston, was of the opinion that the num- 
ber of foolish wills was not overestimated in the paper, and that 
the absurdities mentioned were appropriately cited: for people 
need something of that kind to open their eyes to the importance 
of necessary changes. He happened to be on a committee which 
received propositions for bequests to an educational institution, 
and he had seen a great many just as foolish as those quoted by 
Dr. Wayland. Dr. Lawson favored the idea of a man’s giving 
away all the money he proposed to give during his lifetime, for 
then he could see that it was applied according to his wishes. 


NOTE CONCERNING RICHARD WATTS. 


As some injustice may be done to the memory of this good 
man, who meant well, whatever may be the result of his good in- 
tentions, we copy from the annals of Kent, and other sources, ad- 
ditional information concerning him : — 


Mr. Richard Watts, of Rochester, in Kent, » his will dated 
Aug. 22, 1579, ordered: “ That, after the marriage or death of his 
wife, his principal dwelling house, called Satis, on Bully-hill, with 
its appurtenances and his plate and household furniture, should be 
sold; and, after some legacies paid thereout, the residue should 
be placed out at interest by the mayor and citizens of Rochester, 
for the perpetual support of an almshouse then erected and stand- 
ing near the Market cross in Rochester, and that there should be 
added thereto six rooms, with a chimney in each, for the comfort 
and abiding of the poor within the city; and that there should be 
made therein convenient places for six good matrices or flock 
beds, and other good and sufficient furniture for poor travellers 
or wayfaring men to lodge in, deing no common rogues nor proctors, 
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for no longer time than one night, unless sickness should detain 
them; and that the above-mentioned poor folk dwelling therein 
should keep themselves sweet and neat, and behave themselves 
civilly to the said poor travellers, each of whom at their first com- 
ing in should have fourpence, and should warm themselves at the 
fire of the poor, dwelling in the said house, if need be.” 

One-fifth of this fund is now paid to St. Margaret’s parish, and 
two-fifteenths to the parish of Stroud. The remaining two-thirds 
are in the use of the mayor and citizens of Rochester. In 1782 
it amounted to near £500 a year. What is not needed for the. 
almshouse or for the “poor travellers” is appropriated by the city 
of Rochester to their ordinary poor expenses. In 1771 the house 
was put in repair by the city. At that time the travellers were 
admitted there, and received lodging and entertainment according 
to the original design. In 1808 the travellers received their four 
groats each, on application to the mayor, but were not admitted 
into the house, as proposed. From Dickens’s account, it appears 
that it was in 1855 administered as at first. For, although the in- 
scription on the front of the house represents that they are enti- 
tled to entertainment and fourpence each, it is evident from the 
will itself that it was not intended that they should receive other 
food than what they could purchase, each with his fourpence. 

The exclusion of proctors from the benefits of the will, together 
with persons known as common rogues, arose, it is said, from an 
experience of Mr. Watts, which gave him a strong prejudice 
against men in that line of the legal profession. He was travel- 
ling on the Continent and fell sick. He sent for a proctor, and 
directed him to make his will, which he did. Mr, Watts recov- 
ered, however, and, being able, therefore, to examine the will, 
found that the proctor had made over all the estates to himself, 
instead of giving them the direction intended. He thenceforward 
seems to have regarded proctors as uncommon rogues. 

It will be observed that his dwelling-house bore the name of 
Satis. It gained this name on occasion of a visit from Queen 
Elizabeth. At her departure he apologized to her for the small- 
ness and inconvenience of his house. She replied by the single 
word Satis, and this became the name of the residence. The 
mansion on its site still bears that name.—F. B. S. 























Il. PAPERS OF THE EDUCATION DEPARTMENT. 


1. INDUSTRIAL EDUCATION FOR THE DEFECTIVE 
CLASSES. 


In the absence of President Scovel and Mr. H. G. Wadlin, the 
chairman and secretary of the Department of Education, who had 
arranged to bring forward reports and promote a discussion on 
Manual Training, Dr. E. M. Gallaudet, president of the Deaf- 
mute College at Washington, opened a debate on “ Industrial Edu- 
cation for the Defective Classes,” by speaking of the manual train- 
ing now given in schools for the deaf and the blind. He said that, 
owing to the difficulty of getting “employment for these classes, it 
is necessary to establish shops for their instruction and employ- 
ment in the several schools. The deaf-mutes in this country are 
self-supporting in a larger proportion than those in a normal condi- 
tion. The same can be said as to temperance, morality, etc. This 
is because every deaf-mute has a chance to learn a trade, whereas, 
under the restrictive rules of the Trades-union, this is hard for the 
normally endowed classes. Many of the deaf-mutes are pros- 
perous. This fact has a strong bearing on the wisdom of giving 
industrial education in a// our schools. In Europe, the industrial 
education of deaf-mutes has often included art instruction, with 
excellent results. In France there are two or three eminent deaf 
sculptors. Labor-saving machines have not interfered with this 
education. To the credit of the trades-unions, they do not oppose 
the entry of these persons into their handicrafts. If they learn a 
trade and do not like it, they can easily acquire another; for they 
have been taught to apply themselves. He thought that, if indus- 
trial schools: were introduced in the public education system, the 
youth would do better than at present. 


Gen. BRINKERHOFF.*— The industrial employment of the insane 
both of women and of men, is a subject in which I have been 
very much interested for many years; and I am fully satisfied of 
its great value. In fact, the great advance in the. care of the 
insane during the past ten years, which has resulted in the aboli- 


* For many years a member of the Ohio Board of State Charities. 
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tion of mechanical restraints in a large number of our State 
asylums, is due to the industrial employment of patients more 
than to all other causes combined. I have visited nearly all of 
the great asylums this side of the Rocky Mountains; and I always 
found the condition of the insane improved, pari passu, with their 
industrial employment. 

I think the term Aygienic, perhaps, is better than industrial; for 
the pufpose of such employment is wholly hygienic, and not for 
profit; and yet, the more useful or profitable such employment is 
made, the better it is for the patient. In Ohio, where mechanical 
restraints are substantially eliminated from our State asylums, 
we have accomplished this result, in the main, by interesting our 
patients in some useful occupation. Of course, amusements are 
helpful; but industrial occupations are more helpful. 

As a rule, it is found easier to interest male patients in active 
industries than female patients. At the Norristown Hospital, 
Pennsylvania, where seventy-five per cent. of the male patients 
are engaged in industrial employments, less than fifty of the 
female patients are thus occupied. One of the most successful 
institutions I have seen in the use of industrial occupations was 
the Hospital for Insane Criminals at Auburn, N.Y., lately under 
Dr. McDonald; but the patients were mostly men. 

Probably the most successful asylum in this country, or in any 
other, in the industrial employment of the insane, is the Alabama 
Hospital at. Tuskaloosa, under Dr. Peter Bryce; but, unlike other 
asylums, more females than males are thus employed. In fact, 
ninety per cent. of the female patients are engaged in industrial 
occupations, and fifty per cent. of male patients; and the benefi- 
cial results are correspondingly conspicuous. In order to be sure 
of my statements in this case, I recently wrote to Dr. Bryce; and, 
since my arrival at Saratoga, I have received his reply, which I 
will now read to you. 

‘ 


DR. BRYCE’S LETTER TO GENERAL BRINKERHOFF. 


My dear General,—I am glad to learn from yours of the 17th 
inst., postmarked the zoth, that you may have something to say 
at the approaching Social Science meeting on “the training of 
insane women in domestic industry”; and I feel complimented 
that you should apply to me for facts and figures, with the pleasant 
affirmation that you think we are in advance of other hospitals in 
the employment of women. 

There is nothing in the modern treatment of the insane of so 
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much importance as regular and congenial employment, especially 
where the principle of non-restraint is in operation. It takes rank, 
in my opinion, of all other remedial measures; and I would sooner 
dispense with both drugs and amusements than pretermit our round 
of daily occupation. Indeed, without regular systematic employ- 
ment, it would be impossible to inaugurate a successful system of 
non-restraint ; and the failure to appreciate this has been the cause 
of so many failures in that direction, and the reason, perhaps, of 
the tendency of late, on the part of English alienists, to depart from 
the teachings of Tuke at York and Conolly at Hanwell. 

As you say, and as others who have visited our Hospital have 
said, notably the late Dr. W. B. Goldsmith and Rev. Fred. H. 
Wines, we furnish employment to a larger number of patients, per- 
haps, than any hospital, in this country at least ; and Dr. Gold- 
smith assured me that he knew of but one hospital in Europe that 
excelled us in this respect. I do not exaggerate when I say that 
ninety per. cent of our women find regular daily occupation in the 
several departments of industry. Of our five hundred women, our 
regular daily reports show, in round numbers, that an average of 
twenty per cent. are engaged in knitting and embroidery ; “en per 
cent. in carding cotton and wool and spinning ; fifteen per cent. in 
laundry work (washing and ironing) ; ¢wenty per cent. in sewing ; fen 
per cent. (colored women) in gardening; and the remainder in 
general housework,—in the kitchen, dairy, on the wards, and in 
the several out-door departments. 

It is a mistaken idea that the insane are unable to do good work, 
and do it regularly. Every class of the insane will furnish a large 
per cent. of work, even the acute cases, dements, and imbeciles. 
The trouble is in knowing how to get them interested, and this 
requires constant and judicious management and supervision on 
the part of the matron and nurses. The latter must take hold 
along with the patient, and by precept and example establish a 
sort of esprit de corps among those over whom they have charge. 
There should be, too, a system of rewards, among those who are 
disposed to lag behind, in the shape of special privileges, extra 
clothing, tea parties, etc. My matron understands this to per- 
fection, and uses it to great advantage. Under this system, when 
fully established, new patients fall right into line; and it is no 
uncommon thing to see a patient who was brought here laboring 
under the most distressing form of acute melancholia, in a few days 
quietly engaged in sewing or knitting by the side of her companions. 

To accomplish this, as I said, requires labor and constant watch- 
ing, but it can be done, and effectually done ; and, when it is done, 
the necessity for restraint of all kinds is measurably removed. For 
ten years past there has been no single occasion where manual 
restraint was necessary. Our patients do not “gouge their eyes 
out,” as I hear others complain of; and, with a few extra nurses to 
look after the cases of acute mania, there need be little or no 
seclusion or isolation. 

I have written hastily, and have not emphasized the importance 
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of work as I would desire. It is the sine gua non, the one thing 
needful, in the successful management and treatment of the insane, 
both men and women ; and we shall never succeed without restraint 
until we come to recognize the absolute necessity of regular and 
congenial employment of our patients. 


Your friend truly, 


P. Bryce, Supt. 
TUSKALOOSA, ALA., Aug. 26, 1889. 


The General Secretary of the Association, Mr. F. B. Sanborn, 
who presided at this session, added that Dr. Bryce was a Southern 
gentleman, whose life-occupation had been the care of the insane, 
and that he had been the only superintendent of the only State 
Hospital in Alabama since its establishment before the Civil War. 
“ At my last visit to Dr. Gray of the New York State Asylum at 
Utica, shortly before his~death,” added Mr. Sanborn, “Dr. Gray 
spoke with great satisfaction of a visit he had lately made at 
Dr. Bryce’s hospital, and told me it was the best in the Southern 
States.” 


























TRAINING INSANE WOMEN IN DOMESTIC INDUSTRY. 
BY MISS ALICE R. COOKE, OF SANDWICH, MASS. 
(Read September 3, 1889.*) 


Before the reading of Miss Cooke’s paper on this subject, the 
secretary, Mr. Sanborn, spoke in substance as follows : — 


In the general interest now excited whenever Industrial Educa- 
tion is mentioned, it has seemed to me that the successful ex- 
periment of Miss Alice Cooke, in restoring to industrious habits 
insane persons who had become idle through the loss of mental 
power and the lack of mental direction, would be useful to this 
audience, if briefly narrated ; and I have asked her to reduce to 
writing what she told me in conversation. This has been done; 
but, with characteristic modesty, Miss Cooke has dwelt little on 
herself, and therefore a few words are needed from me to give this 
account its proper introduction. 

Miss Cooke is a young lady of Barnstable County, the former 
home of sea-captains and hardy sailors, descended from Puritan 
planters, and inheriting, as the women of Barnstable do, those 
qualities that insure success ; a trained nurse, kindly, sensible, and 
firm, whose family circumstances made it needful that she should 
support herself, and yet remain at home. She therefore proposed 
to the State authorities, soon after they began in Massachusetts to 
place the chronic insane in private dwellings (under a law passed 
in 1885), that she should take three insane women to her mother’s 
house in Sandwich, and maintain them there for the modest sum 
of $3.25 a week for each woman. This proposition was gladly . 
accepted by me in behalf of the State; and, nearly three years 
ago, three women were taken by Miss Cooke, with the under- 
standing that, so long as her care of them was satisfactory, not 
less than three should always remain with her. These first three 
are those whose improvement she here describes. They have 
never left her home since she first took them there, in October, 
1886, and nothing short of force would induce them to leave it. 

To these three were afterward added two more, whose stay was 
shorter, and their improvement, though considerable, was less 
marked. About a year ago, for reasons not yery creditable, but 
which I need not here specify, the State Board of Lunacy and 
Charity (which had taken these five women from a pauper asylum, 
where Miss Cooke first saw them) determined, contrary to law, to 
send them to the Tewksbury Almshouse. Miss Cooke declined to 
be any party to such an abuse of power, and, standing upon her 


* Read also at the New England Women’s Club, Boston, Dec. 16, 1889. 











96 AMERICAN SOCIAL SCIENCE ASSOCIATION 


legal rights and those of the poor women, kept them in her family, 
where these three still are. In so doing, she imitated the good 
Quakers of Sandwich, both men and women, who from 1650 to 
_ 1680 claimed and exercised the rights of conscience and the duty 
of protecting the oppressed, regardless of what governors and 
councillors might threaten or decree. Being unable to support so 
many at her own expense, and the State Board (who found no 
fault with her treatment of her wards, as indeed they could not) 
refusing to pay what they had agreed, Miss Cooke in April last 
gave up two of them, one to the care of a friend, the other to 
a hospital. The other three were legally placed under her guar- 
dianship by the Probate Court of Barnstable County last June. 
She declares that she can never permit them to enter an almis- 
house ; and she is a person so resolute that I believe she never 
will. For the past year she has supported four insane women 
(and most of the time a fifth) at her own cost, with only such aid 
as their labor and the friendly interest of others, who saw what 
‘she was doing, could furnish. The State authorities, who are 
legally and morally bound to support them all, have paid her noth- 
ing since Oct. 1, 1888. She will go before the next legislature 
with a statement of her case, and it is to be presumed she will 
obtain that justice which Massachusetts never long denies to her 
sons, and will ultimately render to her daughters. 

In my opinion, she deserves something more. She merits the 
thanks of the public for teaching us, in visible results, how much 
can be done by home training and affectionate authority to light 
up the darkened mind, revive decayed intelligence, and restore 
disused powers. From that grave of human hopes and life’s 
possibilities which incurable insanity must be, Miss Cooke has 
bidden these shrouded figures—once your sisters, and always 
hers —arise and come forth. They heard her voice, they took 
her outstretched hand; and behold them once more in active, 
useful life! Other persons, bearing the State’s commission,— 
some of them, I am ashamed to say, were women,—strove with 
might and main to imprison them once more in the purgatorial 
wretchedness of an almshouse. But this little woman, like the 
“blameless man” in Scripture, “made haste and stood forth to 
defend them, and, bringing the shield of her proper ministry, set 
herself against the wrath, and so brought the calamity to an end, 
declaring she was Thy servant.”* Whether it was right for her 
to hearken unto men more than unto God, judge ye! 


* Wisdom of Solomon, xviii. 21. 




















FAMILY CARE FOR THE INSANE.— MISS COOKE. 


With many insane persons, in certain stages of their malady, 
and with some at all. stages, asylum-life, or the care and _ re- 
straints of a hospital, are quite necessary. But there are others 
for whom the asylum long since did all that it could in the way 
of benefit, and upon whom the monotonous life, the absence of 
affectionate interest, and other circumstances existing in most 
asylums, exercise an unfavorable influence, and lead to negli- 
gence, indifference, or despair. 

The patients I am now to describe came to me in October, 
1886, and have been with me ever since. They had all been in 
asylums for at least five years, and one of them much longer than 
that. All were Irishwomen. The youngest is not more than 
thirty-seven now, the oldest perhaps above sixty. 

The first (Jane W., aged thirty-seven) was a case of dementia 
following melancholia, with delusions. Her habits were unneat 
and disorderly; she talked incessantly to herself, would sit in one 
position for hours, scowling and muttering, often tearing her hair, 
and sometimes becoming wildly excited and violent in appearance, 
venting her mania upon the thing nearest athand. She talked nights, 
and had but slight ideas of work, and how it should be done. 
She was very forgetful, needing to be told every day to bathe, 
comb her hair, and change her dress. After preparing the pota- 
toes for dinner.one day, not long after her arrival, we found she 
had put them into the tea-kettle to boil; and she made other mis- 
takes quite as odd. She would take a pan off the hot stove and 
set it in her lap, on her dress or apron, just as it happened. One 
of her peculiarities was to run and hide if a stranger entered the 
house, complaining that her head was open, and she was in no 
condition to be seen. This idea has, however, entirely disap- 
peared ; and she will see and talk with people freely and ration- 
ally, and will even go to strangers’ houses on errands, and take 
pleasure in doing so. 

She has now, after two years, so far recovered as to be almost 
entirely well; and a melancholy day is unknown. She is ex- 
tremely neat and orderly, keeping her clothes nicely mended, and 
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making all articles of dress for herself, with very little assistance 
in cutting and fitting. She is an excellent laundress, and exceed- 
ingly neat help in the kitchen ; a cheerful and willing worker at all 
times, and has a most affectionate and lovable disposition ; sings 
Irish songs about her work, and makes witty remarks, keeping 
others in good humor. Lately, she has taken nearly all the care 
of planting and tending a large garden, and has done it well. She 
has grown strong and robust, thoughtful and practical. Kindness 
and merited praise have done much towards this improvement ; 
and, but for an occasional desire to talk to herself, we should 
consider her recovery assured. Lately, having more spare time 
to devote to Jane, I have broken her of this habit of talking to 
herself. She takes instruction bravely, in this and other matters. 
Of course, I have to speak to her now and then, when she forgets ; 
but she seldom falls into the habit now. 

The second woman, Katie M., more than twenty years older 
than Jane, was (and is) a case of chronic mania. She seldom 
spoke intelligibly or intelligently, but talked incessantly and inco- 
herently, often in high and excited tones, zever smiling. She was 
up nights, more or less, talking much; took little interest in any- 
thing or anybody, and was so oblivious to her surroundings that 
she would not notice if any one knocked at the door, or a stranger 
entered the room, and would not reply when spoken to, unless one 
went close to her and attracted her attention by calling her by her 
full name. Now, she hastens to answer a rap at the door, and 
delivers any message quickly and accurately. If we go away, she 
extends her hand, and rationally bids us “ good-by,” and hopes we 
will have a pleasant journey. She expresses her pleasure when 
we return, saying, “ Welcome home” ; asks us many questions as 
to our visit, where we went, and what we saw. 

When she came to me, she worked very slowly, so that, in fact, 
it would take her all the niorning to sweep and dust an ordinary 
room, so often did she stop to wring her hands and talk to herself 
or imaginary persons. She now works quickly and rationally, and 
interests herself in all the minor details of housework. She takes 
sole charge of a large stock of poultry, and keeps account of the 
number of eggs laid daily. She is a nice laundress and good 
housekeeper ; makes, but does not bake, all the bread for a large 
family, never making a mistake in the ingredients or quantities, 
She recollects what days in the week to wash, iron, sweep, or clean, 
and goes about her duties without being reminded of them, and 
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without the slightest supervision. She has all the care of the din- 
ing-room, arranging the table and changing the linen, and waits 
upon the table quietly and systematically. She has, therefore, 
gained remarkably, both mentally and physically ; makes all her 
own clothes, and is a pattern of neatness and order. It is doubt- 
ful if Katie can ever be broken of her habit of talking to herself ; 
but she no longer does it when waiting on our table. She does not 
realize it is herse/f talking, but fancies some one is replying to her ; 
and it would make her very unhappy to keep quiet all the time. 
Her voice is low and pleasant, and does not disturb us at table; 
but it is a great step for her to cease her imaginary conversation 
at that time. Love and kindness have been the only means of 
training her. ; : 

The third patient (Maggie D.) was a case of dementia with de- 
lusions. She exhibited high temper and obstinacy, and talked 
more or less to herself ; was extremely careless of her appearance,. 
with unkempt hair, and an offensive catarrhal cough. She was 
then a constitutional grumbler and fault-finder ; now she is nearly 
always cheerful and obedient, and often sings to the others when 
she sits down with her work in the afternoon. She is very active,. 
and does her work well; indeed, she does more work and faster 
than either of her fellow patients. She is a good laundress, chatif- 
ber-maid, and seamstress, takes pride in her dress, and is neat and 
orderly. She coughs only occasionally, and is greatly improved in 
health, looks, and intellect. The mode of treatment in her case 
has been entirely the reverse of the former two; for, the more 
kindly and affectionately she was treated, the more impertinent 
she became. Nothing but firmness and severity was found to be 
effectual ; but she is now obedient. Her punishments have always 
been slight, the most severe being to take off her clothes and go 
to bed in the day-time, which she greatly dislikes to do. 

Of their own accord, these three women all through the year 
have kept our table well supplied with fresh bouquets of various 
kinds of wild-flowers in their season. They have often come 
home, after roaming through lane and field, their baskets filled 
with berries or fruit, and their arms laden with vines or choice 
woodland flowers and ferns, with which to bedeck the house. No 
little blossom or curious variety of grass escaped their keen eyes; 
and every vase, pitcher, and old bottle became a rude receptacle 
for gorgeous cardinal flowers or dainty forget-me-nots, prettily 
arranged with feathery grasses or delicate ferns. A row of these 
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varied bouquets may always be found in the window-seat, on the 
tables, mantels, and even the beams in the unfinished back room, 
where they do many household tasks in the summer. Great 
clusters of daisies, dandelions, buttercups, and grasses are piled 
up in corners of the room or hung over a doorway or picture ; 
and, from the peeping forth of the first little violet in the spring 
to the last drooping head of brilliant golden-rod in the fall, 
do these poor but happy creatures keep the house supplied with 
flowers. When even these are gone, they gather the crisp, 
delicate bunches of the old-fashioned “everlasting” with which 
to adorn their rooms. Such delight do they take in their little 
strolls that they are allowed to go without attendance, whenever 
they wish; and many a wild grape-vine have they found loaded 
with luscious fruit, both purple and white, or else a bush of 
especially fine “beach plums,” besides blackberries and huckle- 
berries in abundance. 

Then, when occasion requires, we send them to a post-office 
a mile and a half distant, with letters or papers to mail. They go 
alone or together, just as it happens, drop the letters in the box, 
and walk home as sedately and quietly as anybody, well pleased 
with their three-mile walk. 

Katie M., the most demented of the three, who seldom spoke 
intelligibly when I took her from the Tewksbury asylum, has so 
much improved as to read a story from a newspaper, repeat it in 
detail, and laugh and chat over it with the others. Lately she has 
sung songs, verse after verse, which we did not suppose she knew. 
They often read to themselves or aloud, and then debate the sub- 
ject together, correctly and intelligently. On Sunday, they read 
the Bible, catechise each other, say their prayers, and conduct 
themselves in every way suitable to the day, which they recognize 
without being told that it is Sunday. They are such:care-takers 
that every night, before retiring, they see that baskets of kindling 
for the morning’s fire, coal-hods, and water-buckets, are freshly 
filled ; dish-pans hung in a shining row, towels cleanly washed, 
rinsed, and hung smoothly to dry; and that everything is in perfect 
order and neatness. Lastly, before saying “good-night,” they go 
about the lower part of the house, from kitchen to wood-room, and 
securely fasten all the doors. Two or three times, when they had 
forgotten one or more, they have recollected it ere falling asleep, 
and have never failed to run downstairs and make all fast. Being 
now in good bodily health, they sleep well, and rise smiling and 
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happy in the morning. In every conceivable way do they help us 
in our housekeeping. They are skilful in dressing fowls, for 
instance, and thoroughly cleaning them preparatory to cooking, 
and they are never so happy as when they can relieve us of any 
work. Often, indeed, have they expressed the wish that they 
could do it a//, so that we “might always be dressed up and sit 
in the parlor.” 

Such is the willingness and faithfulness of these, our three 
insane treasures. It is almost an unheard-of thing for them to 
quarrel. They go about their work quietly and systematically, 
using their intellects in a marked degree, and assisting each other 
when occasion requires. As I have said, they chat, sing, and read 
together, go to walk alone or together, and go on errands. They 
can be trusted in all things, and are great care-takers ; could “run 
the house ”’ for a time, if necessary, being very careful about wood 
fires, and knowing how to make and tend them. Such a marked 
change in them all, from their unhappy and disorderly condition 
of less than three years ago, is, of course, extremely gratifying, 
but is only a fair example of what quiet, cheerful, and kindly 
home life will do for the poor insane of the chronic class. 

These results must appear remarkable to some; but a person 
unacquainted with asylum life can hardly realize the many and 
varied benefits secured by placing the chronic and quiet insane 
in private families. Those who have the care of them in hospitals 
agree that the noise and confusion, the quarrels and violent out- 
breaks of the patients, are a severe strain upon ‘heir own nerves 
and mental faculties. If this is the case,—and I know by expe- 
rience that it is;—what must be the effect upon those unfortu- 
nates whose brains are already diseased? In nine cases out of 
ten, their ambition and interest perish, their intellects become 
weaker, and they drift into hopeless derangement ; and not only 
is this death to the intellect, but in the majority of cases a long, 
tedious wearing out of the bodies. Aside from the evil wrought 
upon the weakened brain, asylum life has an injurious effect upon 
the bodily health, since it is almost impossible to secure perfect 
ventilation in the large hospitals ; and the foul particles of air 
are transmitted to the system of healthy patients, thus causing 
offensive nasal, lung, and stomach diseases that are difficult to 
eradicate, and often become chronic. Then the noise and disturb- 
ances during the day, caused by interfering and annoying pa- 
tients, are only partially arrested during the night ; and the poor 
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creature that so much needs quiet and rest is oftentimes kept 
awake by the screaming, singing, cursing, and jabbering of the 
more noisy ones. How is it possible under such cirumstances for 
them to improve, and be cheerful and happy? 

In the private family, all this is different, or ought to be; and, 
amidst more natural and wholesome surroundings, a new educa- 
tional process begins. Step by step, as their minds become 
clearer, they take up the thread of life, and learn again the little 
duties that have so long been forgotten, until, by patient and care- 
fully selected tasks, congenial to their different tastes, they have 
become interested, when they will of themselves finish the work 
begun by another. Thus it is an industrial education which those 
poor women have received, and by it they have regained the power 
of self-support which their insanity had deprived them of. As an 
experiment in the line of industrial training, it is worth consider- 
ing, especially if girls are to be trained in domestic industries, and 
made good, practical housekeepers or servants. What has been 
done with these middle-aged women, of weakened mental powers, 
ought to be accomplished more easily with healthy and intelligent 
young women. 


DISCUSSION OF MISS COOKE’S PAPER. 


Gen. BRINKERHOFF.— That Miss Cooke’s experience is fully 
corroborated wherever industrial employments have been fairly 
tested, I have no doubt; and I believe that progress in the future 
is in this direction more than in any other. 

Dr. Lucy M. Hatt, formerly physician and superintendent of 
the Reformatory Prison for Women at Sherborn, Mass., said: I 
found at Sherborn that the inmates had not learned any work. 
The first thing in their reformation was to teach them to do some- 
thing, to be thrifty. The best hospitals have laid aside the me- 
chanical restraint of the insane. I have not found any benefit 
from chemical restraint. Unless we are employed, we might all 
become insane. 

Mr. F. J. Kincspury was surprised that employment had not 
been tried before in the treatment of the insane. He cited the 
fact that in Connecticut, previous to 1866, there was no provision 
for the insane poor in asylums, and that they were fairly well be- 
haved when kept employed about their respective homes. 

Mr. Fitts, of Tuskaloosa, said it was from necessity that Dr. 
Bryce discovered the benefits of employment for the insane. They 
had to work during the Civil War, and thus the system had grown 
up. 
Dr. J. P. Bancrort, of Concord, N.H., said that employment 
had been gradually introduced for years. He was not prepared en- 
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tirely to give up mechanical restraints in treating patients. There 
are some cases that demand its use. But where occupation can 
be had, and the insane can be steadily employed, there is little 
need of mechanical, or what has been called “‘ chemical,” restraint. 

Dr. Louise Fisk Bryson said that, to be successful, the em- 
ployment must be suited to the characteristics and tastes of the 
patient. 

Mr. Jones, of Chicago, said: After I had travelled over this 
country and much of Europe and Asia, I had to go down into the 
Barbary States to find anywhere an asylum for the insane that was 
as bad and inhuman as some in our own counties in Illinois. 

He had been a Commissioner of Cook County, Illinois, having 
charge of the insane; and he thought that mechanical restraints 
were necessary at times. The public were too ready to condemn 
the insane asylum methods. 


ADDITIONAL TESTIMONY. 


Soon after the discussion at Saratoga, the National Conference 
of Charities, in session at San Francisco, discussed the same ques- 
tion of family care and domestic employment for the insane; and 
some of the remarks made bear so closely on our subject that they 
may here be quoted. 

Dr. C. I. FisHer, superintendent and physician of the Tewks- 
bury Almshouse and Asylum for the Insane, said (Sept. 16, 
1889) :— 


At the State Almshouse in Massachusetts, we have 350 insane 
patients of the chronic class: 300 of them are women. Within 
the past two or three years there has been adopted a plan for 
boarding out, by which some of these have been put into families, 
the State paying three dollars and a quarter a week for their 
board. We sent out about sixty women. It was my fortune to 
know the condition and progress of some of them intimately; and 
I believe that for those patients who have become quiet, in whom 
the acute stages are past and they have come into a condition of 
dementia, their prospects are better, and they are much more 
likely to improve under the influences of family life than in the 
institutions where large numbers are gathered together on the 
congregate plan. The public have very erroneous ideas in re- 
gard to the insane. The popular idea is that they are maniacs, 
utterly dangerous ina home. But those of us who are familiar 
with the subject realize that many are more like children in mind, 
that they are not maniacs, that they can be safely taken into our 
homes, and that in these homes they will receive individual atten- 
tion and teaching, as we teach children, and that they may gradu- 
ally develop and become better able to take care of themselves 
and to be helpful than if they were left in the asylum or hospital. 
I remember some persons, living far away from any city in a farm- 
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ing community, asked me about taking boarders; and I suggested 
that they take the insane. They lifted up their hands in horror 
at the suggestion. ‘Very well,” I said, “come down and see me, 
and perhaps you can pick out some one.” The experiment was 
tried. They took one, and then another, and they became inter- 
ested in their wards, and the patients soon became helpful. They 
learned to wash dishes, make beds, and to do plain sewing. It is 
this individual attention which develops them faster than can be 
done in the asylum. We who have charge of institutions realize 
that the average insane attendant is quite desirous of getting her 
living “in the line of the least resistance,’”’ and that she will edu- 
cate patients to do a certain amount of her work if she can. 
When my assistants knew that I was about to send out patients, 
they objected to having those whom they had trained sent; but 
the patients went. Then I observed that the attendants picked 
out other patients and devoted their attention to them individ- 
ually, that they might train them to do the work of those sent out. 
So I considered the reaction of this system as beneficial to the 
institution. The activities and energy of the attendants were 
roused in the process, educating patients up to a degree of help- 
fulness ; and they did not fully relapse into the state of indiffer- 
ence in which they were before. So I have been willing and glad 
to put out my best patients to board, believing that it was better 
for the patient to receive the kindly care of the family, and better 
for the institution. Of course, great care must be exercised in 
selecting the family into which these patients go. There will be 
those who regard only the loaves and fishes, hoping to get work 
out of their boarders, and will overwork them. ‘The families who 
take these patients must be watched over by supervising boards 
as carefully as those in which neglected children are placed" But 
I cannot but believe that there will be more and more of these 
unfortunate people who will be put into homes, where they will 
receive the help of the family life and will develop into conditions 
of helpfulness, and that many eventually will be kept free of ex- 
pense, the State still holding supervision over them. 


Prof. A. O. WriGuHT, of Madison, Wis., secretary of the Wis- 
consin State Board of Charities, describing the County Asylums 
of Wisconsin, in the same discussion, said : — 


Broken down, old, crippled, blind, and demented persons, all 
unable to work, make up about ten or fifteen per cent. of the 
asylum inmates. We have about 75 per cent. at some occupa- 
tion; and that, we think, is a good record. If some of our super- 
intendents had more enterprise and more faith, we could get a 
better average. The best asylums have from 85 to 95 per cent. 
at some occupation ; that is to say, every inmate capable of doing 
any work does some work. About half of the inmates are busy 
all day. I do not mean to say that their work is worth much 
pecuniarily. There are some whose work is worth as much as 
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that of a sane person, however. We encourage ‘our superin- 
tendents to bring up the laboring capacity of these insane people, 
not for the sake of getting work out of them, but to keep the 
inmates employed. We have in many cases a crude system of 
manual training. In some, we have been able to train back the 
intelligence through this manual training. An attendant will take 
an entirely demented person by the hand, and clasp the hand over 
some tool, and then move the hand round to do the work. It 
may be something as simple as dish-washing. She will teach her 
to hold the dish, without dropping it, in one hand, and the cloth 
in the other. By patience and steady teaching, the patient will 
learn the operation, and with this activity of the body comes back, 
little by little, the lost intelligence. We have had a great many 
cases of that kind. | 

The recoveries of the chronic insane are few; but the improve- 
ment in their condition and in their happiness is marked under this 
system, and many are so far improved that they can go home, and 
all are more content than they ever were before. We claim that 
taking the chronic insane out of the hospitals leaves the superin- 
tendent more time to attend to the acute and recent cases. We 
claim, also, that it is more economical and natural to transfer 
these people to farm life. We think that the money that is usu- 
ally spent on large fine buildings can be better spent in caring for 
the patients. In many Eastern States, a portion of the insane are 
cared for at great expense in State hospitals, and another large 
portion are cared for improperly in jails and poorhouses. ‘The 
same amount of money used more economically would care for all 
the insane; and that is what we are doing. When we say that 
the cost of our insane averages about $1.75 a week, gentlemen 
from other States say that we are not doing it properly; but 
leaders in this Conference who have visited our institutions have 
satisfied themselves that this is not a false, but a true economy. 
The economy comes in the fact of having more land and a larger 
amount of labor from the insane, and that we raise a large part of 
what we use. Our bills for fuel, meat, and vegetables are small, 
because we raise them all. We are asked if we have physicians 
for superintendents. No: we would rather not have them. Good 
physicians cost too much, and poor ones are worse than none at 
all. We have visiting physicians, the best in the neighborhood, 
who visit regularly, who are the health officers of the institution 
and advisers in regard to the treatment of the insane. Our super- 
intendents are from the best class of farmers. Salaries range 
from eight to thirteen hundred dollars, including board for them- 
selves and families. We try to secure the services of good 
farmers and their wives; and the wives are often the better of 
the two. We say to the county officers, In selecting a superin- 
tendent, see what kind of a wife he has. If you can find a good 
woman, and the man is tolerable, that will do. The woman has 
charge of the interests of the house. She has the home life in her 
hands, and that is the most important part. 
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Dr. WILKiNs, superintendent of a California Asylum for the In- 
sane at Napa, said : — 


I may say a word about placing the insane in families. I 
visited Gheel with great interest, where we find, perhaps, the 
perfection of the family system. About 1,100 insane are boarded 
in that community. About 800 families take boarders. They 
receive a franc a day for each patient kept by them. Most of 
the families take but one patient, a few two, but four is the limit 
that any one can take. In Scotland they have undertaken this to 
a limited extent ; and, when I was there, I was taken by the com- 
missioners for an entire day round to see the different families 
where these people were boarded. In each place, I think, the 
plan was working admirably. But in the report which I made on 
my return to California (and commended this system) I expressed 
the opinion that the difficulty in this country would be to find 
persons who were willing to take charge of the insane, even for 
the compensation paid by the State in caring for them in the 
asylum. We have encouraged relatives and friends to take 
patients from the asylum. I have never objected to having a 
patient taken out that I thought was harmless. We have encour- 
aged them to go out on trial, on leave of absence. ‘There is a 
great prejudice in this State against the insane. A few miles 
from here a board of supervisors passed an ordinance concerning 
a private asylum that was to be built in that neighborhood, that it 
should be surrounded by an eight-foot brick wall with guards, and 
that no insane person should be allowed to go out without an at- 
tendant. That is the kind of prejudice we have to meet, and it 
will take time to overcome that.‘ In Massachusetts, more people 
are willing to take these people for a small consideration. The 
older the community and the denser the population, the more 
readily you will find homes for them. Perhaps the plan of Mr. 
Wright might help to overcome this prejudice. I have never been 
in favor of large asylums. One great difficulty here is that people 
are too ready to send their friends to insane asylums. We have 
people who bring friends who are perfectly harmless, but who are 
a little troublesome at home. Many of our patients could go 
home if they had some one there to look after them. We have 
adopted the cottage system in connection with our institution at 
Napa, and I hope to extend it. The people are raising small 
fruits, cultivating the land, and are employed usefully. Employ- 
ment is the great thing in their care. 














2. POPULAR FALLACIES IN REGARD TO INSANITY 
AND THE INSANE. 
BY DR. PLINY EARLE, NORTHAMPTON, MASS. 
(Read Sept. 4, 1889.) 


Although it is impossible to demonstrate it as a fact, yet all the 
known data bearing upon the subject very clearly lead to the in- 
ference that insanity in the United States is increasing, not merely 
absolutely, in correspondence with the increase of population, but 
relatively, as compared with the number of inhabitants. Fifty 
years ago, the writers upon the subject placed the ratio of the in- 
sane to the whole population, in Massachusetts, at one in a thou- 
sand. In the last national census, it is shown that in 1880 there 
was one insane person in each three hundred and forty-three of 
the population of the State. Had the ratio of fifty years ago been 
derived from a census as carefully taken as that of 1880, it might 
be assumed as a demonstrated proposition that insanity had in- 
creased nearly threefold within the last half-century. But that 
first-mentioned ratio was a mere estimate, based upon very imper- 
fect, insufficient, and, doubtless, often indefinite or inaccurate data, 
and hence unworthy of reliance as a truthful standard for com- 
parison. 

But, under existing circumstances, even the present number of 
the insane in the Commonwealth do not constitute a class suffi- 
ciently large to enable the people to become acquainted with their 
characters, peculiarities, habits, and propensities, both mental and 
physical, as compared or contrasted with those of that portion of 
the inhabitants who, by common consent, are regarded as sane. 
Nearly three-fourths of them are in hospitals, and a large part of 
the remaining fourth in almshouses and other places of detention 
or surveillance, where they are withdrawn from general observation. 
Hence the present generation is probably less acquainted with 
their characteristics than were the people of seventy-five years ago, 
before the special institutions for their care had been called into 
existence, and they were allowed, to a much larger extent than at 
present, to associate or to mingle with the general population. As 
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a necessary consequence of this state of things, the public mind is 
incapable of so far comprehending the nature of mental disorder 
as to be able to discriminate between the probable and the im- 
probable in relation to the conduct and the language of the insane, 
or even the physical peculiarities which have sometimes been attrib- 
uted to them. The disorder,— not to say “disease,” inasmuch as 
disease implies the possibility of death,—in its essential nature, 
and even in its relation to the conduct and the practical ability of 
those who are afflicted with it, is an ever abundant and an inexpli- 
cable mystery to persons who are constantly surrounded by it, and 
who are consequently better informed than any others in regard to 
it. How much more so must it be to those who have had little 
or no opportunity to become acquainted, by personal observation, 
with its manifestations! Still clinging to the traditional idea of a 
mad-house, which, as far back as the time of Hogarth, and probably 
very much farther, was derived from that class of patients who 
were the most insane, and the most demonstrative in both lan- 
guage and eccentricity or violence of conduct, they couple with it 
the mistaken, though perhaps logical notion, that all the insane are 
so distorted in mind and perverted in body that they constitute a 
class of beings almost as widely separated from the average of man- 
kind as if they did not belong to the same.genus or race. With 
what facility, then, may errors in regard to them find a place in the 
public mind! Having little or no positive knowledge of them, 
fancy, imagination, and the love of the marvellous are left free to 
supply the place of such knowledge. 

I have been led into this train of reflection by the perusal of 
some memoranda of popular errors entered in a commonplace 
book upon my office table, to which I shall give here a passing 
notice. It is not proposed to enter at large upon the subject, to 
point out all the contrasts between the popular impressions in re- 
gard to the insane and those opinions which are the results of long 
intercourse with them. Such a course would involve too much 
time and space. A glance at a few of the most prominent alone 
can here be permitted. 

Perhaps no one point in the general belief in regard to the in- 
mates of the institutions for the insane is more widely prevalent 
than that they are unhappy, wretched, miserable. In reference to 
a very few and wholly exceptional cases, this is, to a certain extent, 
true. But farther than that it is untrue. And the same may be 
said of any class or collection of human beings, wherever situated 
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and in what mental condition soever they may be. It has been 
my lot to be connected with each of five such institutions suffi- 
ciently long to become acquainted with its patients; and, judging 
from the experience thus obtained, and writing not thoughtlessly 
nor hastily, but with all due deliberation, it is my opinion that, if a 
lasso were thrown around the first four hundred and seventy-six 
adults who might be met at any time upon the sidewalks of North- 
ampton, or any other city, the amount of unhappiness drawn to- 
gether in its coil would be as great as exists among the four hun- 
dred and seventy-six patients to-day, or the same number any other 
day, within the walls of this hospital.* I do not forget, but am 
most free to acknowledge, that the worst wards of a hospital of 
this kind present a sad spectacle, even to persons familiarized 
with it,— a very sad spectacle to any one to whom it is an un- 
accustomed sight. But this aspect is the consequence of mental 
impairment and bodily deterioration, and is no evidence of un- 
happiness on the part of the patients. The observer derives his 
judgment from his own feelings and emotions, not from the men- 
tal and moral condition of the persons around him, which, par- 
ticularly if he be a casual visitor, he cannot accurately know. It 
is, indeed, true that among the inmates of a hospital one may hear 
more expressions indicative of unhappiness than among the same 
number of sane persons. The latter are like boilers in which 
the steam is repressed, subjected to control, and generally used 
only as dictated by prudence and good judgment; while the 
former, like the open, boiling pot, permit the generated steam 
to rise directly to the surface, in bubbles, and immediately pass 
away. There is a basis of truth for the old saying that the only 
difference between a sane and an insane man is that the latter 
speaks what he thinks, while the former does not. It is the 
same, let it be remembered, in regard to feeling and emotion. 
The insane permit them; untrammelled, at once to appear in ex- 
pression: the sane reduce them to restraint and condemn them to 
concealment, either temporary or perpetual. 

Among the classes of the insane of which the subjects most pain- 
fully and depressingly impress the inexperienced observer are the 
melancholiacs, some of whom are continually uttering expressions 
of self-condemnation for acts or “sins” of either commission or of 
omission, and not infrequently of both. In language, in tone of 


* This was written in 1885, when the writer was still in charge of the State Lunatic Hospital 
at Northampton, Mass. 
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speech, in facial expression, and in general appearance, they some- 
times seem to embody all that goes to make up the sum of the 
extreme of human mental wretchedness and suffering. And yet, 
with a no inconsiderable part of these, all this outside show of 
misery is simply habit, to which anything like real feeling is an 
utter stranger. No person could long survive the reality of their 


apparently intense suffering. But their health is not impaired by | 


it. There are some who even thrive upon it. At meals they will 
stop their moanings and complaints and pay as ample a compliment 
as any one to palatable food. At night they will retire and sleep 
as soundly as the healthy but wearied laborer until morning. But, 
when the meal is finished and the morning comes, they rise only to 
return to their habitual utterances of apparent woe. I repeat that 
all this external show of sorrow is, in many instances, nothing more 
nor less than a morbid habit, which has become essentially auto- 
matic, and is no more the indication of actual and profound afflic- 
tion than the word “eschec,” uttered through a mechanical con- 
trivance by Maelzel’s celebrated chess-player, was the indication 
and evidence of an adequate intellectual comprehension, by that 
automaton, of the signification of what it uttered. It is from 
cases like these that the general character of the insane is too 
often judged. 

It is a frequent remark that, to an insane person, his delusions 
are realities. This is undeniably true, so far as his mental impres- 
sion of the subject, or object, of that delusion, and his belief in it, 
are concerned. But the effect of that delusion upon the conduct 
and the physical condition of him who has it is often far from being 
identical with that which must necessarily be produced, could that 
subjective delusion become an objective reality. The delusion, as 
a delusion, is a reality ; but it has not the force of a substantive 
or absolute reality. No proposition in Euclid is more positively 
demonstrated than is this, by the cases just mentioned. The same 
holds good with another class, one of which is the subject of the 
following sketch. 

A female now in the hospital* often tells visitors that she has 
millions and billions of children “up in the canopy,” — an im- 
aginary apartment of the house,—and that persons are constantly 
engaged in murdering them. This is with her a “fixed idea,” a 
permanent delusion. It had possession of her at the time of her 


* Since 1885, resident in a private family, being one of the first of those boarded out in 
Massachusetts. 
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admission in 1858, and probably some years before, as she was 
brought from another hospital. Yet this woman is always quiet 
and gentle, makes no outward show of grief or unhappiness, and 
never attempts to force or find her way into the presence of her 
imaginary children. She is a perfect pattern of industry, and has 
good judgment in her work. For twenty-seven years she has been 
the best ironer of starched linen in the laundry, and until recently 
has worked more hours in the year than any other person in the 
house. It is needless for me to attempt to depict the immediate 
effect, or the more remote consequences, upon any save mother who 
had positive knowledge that her children were being murdered. 

Even raving and destructive maniacs, how much soever their 
condition is to be deplored, are not in themselves generally un- 
happy, but, on the contrary, in many cases happier than in their 
normal condition. Their very violence is the reflex of a mental 
exaltation very similar to, if not identical with, that which is pro- 
duced by intoxicating drinks, opium, and other narcotic drugs, and 
the nitrous oxide, or “laughing gas.” * I was once very forcibly 
impressed by a remark of a patient who for many years was subject 
to paroxysms of the most violent mania, with intervals, sometimes 
long, of apparently perfect mental health. He had just come out 
of one of these paroxysms when I congratulated him upon his 
restoration. So far from sympathizing with me in gladness, he 
looked up, with a very sad expression of countenance, as he re- 
plied, “Ah, doctor, shat is the happiest part of my life.” 

The insane themselves have no special relish for the idea that 
they are regarded as unhappy or “miserable.” As a rule, they 
repel it. When in charge of the Bloomingdale Asylum in New 
York, I one day accompanied two ladies through some of the wards 
in the department for females. One of them met each patient 
with a cheerful smile, had a pleasant or agreeable remark for each, 
and, in short, carried herself throughout as if she were unconscious 
that she was not among the guests at a hotel. The other folded 
her arms, drew down the corners of her mouth, assumed the 
measured step of a procession, and walked straight forward, look- 
ing alternately to the right and to the left as she passed the patients, 
speaking to no one, but uttering, at intervals as formal and meas- 
ured as her step, the expressive comment, “ P-o-o-r t-h-i-n-g-s! 

* Some forty years ago, a Parisian physician published a book, the object of which was to de- 


monstrate the absolute identity of the mental condition in insanity and in dreams with the de- 


lirium produced by narcotics and that which precedes death caused by heat, by cold, and by 
deprivation of food. 
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p-o-o-r t-h-i-n-g-s!” with the solemn tone and continuity of the 
tolling of a funeral bell. She was little aware that most of the 
patients were as able as ever to recognize and appreciate her pe- 
culiar manner; and doubtless she would have been not only 
greatly surprised, but annoyed and mortified, could she have 
heard their comments and criticisms after she left. 

In conversation with a gentleman who called at the Northamp- 
ton Hospital, and who not infrequently has occasion to travel in 
some of the Western States, he informed me that upon one of his 
journeys he heard that no bald person becomes insane ; and, as 
an illustrative proof of the fact, his informant asserted that in 
neither of the hospitals for the insane in Michigan was there a 
bald man or woman to be found among the patients. In reply, 
the gentleman was told that, howsoever it might be in the Penin- 
sula State, it was very doubtful that the rule was one of universal 
or of general application. We would see if it was sustained by 
the testimony of the Northampton Hospital. We went through 
the wards, and took a census of twenty-seven patients who were 
largely bald, to say nothing of a considerable number who had 
made a beginning in that direction, one who wore a wig, and one 
who had only a slight fringe of hair, something like a lady’s nar- 
row, standing, quilled ruff, so situated that it might require a 
zoologist or a barber to decide whether it belonged to the head or 
to the back of the neck. If Michigan wants some specimens of 
baldness, say forty or fifty, merely for the sake of novelty, Massa- 
chusetts will be happy to accommodate her. 

It was reported about forty years ago that blind persons are 
never subject to attacks of insanity. Although then in possession 
of sufficient evidence of untruthfulness in the assertion, yet, as ‘it 
was a point of some interest, I made it a subject of inquiry at a 
considerable number of German institutions which I soon after- 
ward had occasion to visit. Several of them either then had or 
previously had patients who had lost their sight. In some in- 
stances, it was lost before the invasion of the mental disorder, in 
others afterward. Five blind persons, three of whom were men 
and two women, have been inmates of this hospital within the last 
twenty years. As at the German institutions, in some of the cases 
the blindness preceded the insanity, and in others followed it. It 
is not impossible that we may hereafter hear that deaf-mutes are 
exempt from the affliction of mental alienation. In order to fore- 
stall any public declaration to that effect, it may not be amiss to 
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state that two members of that defective class are inmates of this 
institution at the present time.* 

Within the last two or three years, a paragraph has gone the 
rounds of the newspapers, assuring the public that the insane 
never shed tears until after the commencement of convalescence, 
and that weeping is a sure prognostic of recovery. I had never 
before either seen or heard of a suggestion of the kind; and it is 
certainly contrary to the results of my observation. There are 
certain classes of the insane, and among them those whose mental 
disorder or impairment is a consequence of paralysis, in whom the 
emotional nature is unnaturally sensitive. Some of these shed 
tears upon the most trivial occasions. Hence it is to be appre- 
hended that the paragraph was written by some one who was not 
well informed upon the subject or who was willing to add one 
more fold to the veil of mystery through which the subject of in- 
sanity is generally regarded. 

In an interview not long ago with an intelligent gentleman from 
one of the most populous cities of the Union, the conversation 
turned upon an institution for the insane within or near the limit 
of that city. After commending it for its excellence, the gentle- 
man spoke of the well-merited popularity of its superintendent, 
and proceeded to relate the following anecdote as a proof of his 
remarkable shrewdness, presence of mind, and readiness of expe- 
dient in the management of the insane: “The superintendent,” 
said he, ‘“‘had occasion to go to the summit of a tower in company 
with one of his patients. While admiring the extensive and beau- 
tiful prospect spread before them, the patient, with much excite- 
ment, suddenly seized the superintendent by the arm, and pressed 
him toward the edge of the tower, exclaiming, ‘Let’s jump down, 
and thus immortalize ourselves!’ The superintendent very coolly 
arrested the patient’s attention, and replied: ‘Jump down! Why, 
any fool can do that. Let’s go down and jumpup!’ The propo- 
sition struck the fancy of the patient, and thus the two were saved 
from their impending peril.” 

My informant did not say whether they did jump or not, but left 
me upon that point wholly in the dark; and, lest his satisfaction 
should be marred, I refrained from telling him that the story, in its 
essentials, is much older than the superintendent whom he had 
made the hero of it; that it was current, to my certain knowledge, 
not less than sixty years ago, and then had the flavor of antiquity ; 


*In 1885, 
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that it undoubtedly is an old emigrant from England, and that, had 
it life and the power of speech, it might not unreasonably claim to 
have come over in the “ Mayflower.” 

It is barely possible, but quite improbable, that the story had its 
origin in some actual occurrence of the kind. While superintend- 
ents are not habitually accustomed to take their excited or excitable 
patients to the dangerous height of towers, yet some one might 
have taken an unexcitable one to such a place; and, as many a 
sane person on the brink of a precipice has felt an impulse to leap 
from it, and as there is reason for the belief that even the calmest 
and least excitable insane man would be somewhat more liable to 
that impulse than one who is not insane, it is not beyond the limits 
of possibility that the tale is not wholly fictitious. It has a little, 
though not much, greater claim upon the credulity of mankind 
than that other antique specimen of the history of gymnastics,— 
the tale of ‘‘ the cow that jumped over the moon.” 

Whether the writer of* the following account expected or in- 
tended it to be believed or not, there is no possible means of de- 
ciding; but it is nevertheless very certain that it has been published 
as truth :— 

“A gentleman accompanying a party to inspect an asylum 
chanced to be left behind in the kitchen, with a number of the 
inmates who acted as cooks and scullions to the establishment. 
There was a huge caldron of boiling water on the fire, into which 
the madmen declared they must put him in order to boil him for 
broth. They would fain have assisted him into the large pot ; and, 
as they were laying hold of him, he reflected that, in a personal 
struggle, he would have no chance with them. All he could do 
was to gain time: so he said, ‘ Very well, gentlemen: I am sure I 
should make good broth, if you do not spoil it by boiling my 
clothes with it.’ ‘Take off your clothes!’ they cried out; and he 
began to take off his clothes very slowly, crying out loudly the 
while: ‘Now, gentlemen, my coat is off,—I shall soon be stripped. 
There goes my waistcoat, I shall soon be ready,’— and so on, till 
nothing remained but his shirt. Fortunately, the keeper, attracted 
by his loud speaking, hurried in just in time to save him.” 

To a person familiar with the inner life of an institution for the 
insane, this morsel of pretended history is so permeated and in- 
vested by improbabilities that the idea of its truthfulness appears 
to be not only perfectly absurd, but supremely ridiculous. The in- 
sane are not cannibals, even to the extent of the quality of their 
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broth; and the medical officers of a hospital are to be credited 
with at least a sufficient knowledge of their patients to know, so 
far as can be known, whom among them can be safely trusted in 
performance of the work of the kitchen. They would be very un- 
likely to send to that work even one patient whose disease might 
instigate him to criminal acts, and much less a whole group of 
them ; and if by possibility one should be sent, and should attempt 
any outrage or violent act, all the others would lend their assist- 
ance in opposing and securing him. 

The insane form no cabals, no extensive conspiracies. They 
have no confidence one in another. One patient of vigorous 
native intellect and a strong will may, indeed, make a dupe, a tool, 
or a Cat’s-paw of another who is less liberally endowed by nature. 
This is sometimes done within the walls of an asylum for the in- 
sane, as it not infrequently is in the outside world; but the con- 
certed action, for evil, of several patients, is a thing comparatively, 
if not absolutely, unknown. Practical jokes are likewise sometimes 
perpetrated by inmates of the institution mentioned ; and it is far 
less difficult to believe the story on the supposition that this was 
one-of them than upon any other hypothesis whatsoever. At one 
of the largest of American hospitals, it was formerly customary, on 
certain days in the week, to show visitors through the two or three 
halls for either sex. Among the patients, in one of the halls for 
females, there was a lady of brilliant intellect and large attain- 
ments, the wife of a man of wealth and eminence. She was a 
shrewd and acute observer, had learned much of human nature, 
and liked a little fun withal. She knew, or thought she knew, 
that, of every fifty visitors who passed through the hall, not 
less than forty-nine were stimulated thereto by motives no higher 
than those which actuate the man who goes to the menagerie 
to “see the lion dance” or who attends the circus to wit- 
ness the antics of the clown. She thought it a pity that their 
curiosity should not be measurably gratified, and so she established 
a series of entertainments for their special benefit and her own 
particular enjoyment. Upon the entrance of a group of visitors 
she would go through a medley of eccentric and grotesque danc- 
ing, gesticulation, and speech, and wind up by sidling up to one 
of the company, begging a cent, and folding, with both hands, the 
front part of the skirt of her dress into a temporary pocket, or con- 
tribution-box, for its reception. The visitors were highly gratified. 
Their visit had not been made in vain. They doubtless went 
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away with a memory for a lifetime, little dreaming how completely 
— to use a common but expressive term — they had been “ sold.” 

From what has here been written, it may correctly be inferred 
that writers who, with only that extent of information upon the 
subject which generally prevails, attempt to delineate the pecul- 
iarities of the insane, either by description or by the language and 
conduct of fictitious characters, as surely betray their ignorance as 
they would if writing upon any other subject without sufficient 
knowledge. They run more or less into the extremes of extrava- 
gance, exaggeration, and caricature. Engaged upon a somewhat 
mysterious subject, which may easily be treated sensationally, they 
appear to think that, to be truthful, they must be sensational. 
Doubtless, they are sometimes purposely so, with the intent of 
producing an effect by appealing to the love of the marvellous in 
their readers. 

The reporter of a newspaper once visited the Northampton Hos- 
pital, went through the departments for patients, and was furnished 
with all requested information in relation to the institution. Not 
many days afterwards he published a long account of his visit, in 
the journal with which he was connected. In his description of 
the place, he was very accurate ; but when he came to the indica- 
tions, characteristics, and manifestations of insanity, even as he 
was supposed to have seen them, he was evidently in water of 
unaccustomed depth, and floundered to such an extent that some 
of the patients themselves detected his awkwardness. A bright, 
well-educated, intelligent, and intellectually acute patient in the 
female department read the article, and was greatly incensed at 
its incongruities and inaccuracies. It gave her the text for a dis- 
course the like of which the reporter had never heard, in college 
or in public hall of any kind. It partook, perhaps, of the quali- 
ties of a sermon, a lecture, and a justice’s charge; but, by a usur- 
pation of the province of a jury, it was brought to a close with the 
energetic announcement of the verdict: “The little puppy! He 
ought to be horsewhipped.” 

Nor are even the responsible writers for the public journals 
always unwilling to cater to the popular idea of insanity and the 
insane. Within the last twenty years, the editor of one of the 
newspapers of Western Massachusetts published an elaborate and 
detailed article in relation to this hospital, drawn largely from his 
personal observation. In this case, as in that of the reporter, the 
descriptive part was scrupulously truthful, and the same may be 
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said of its narrative. . But, as if this wholesome dish might not 
prove sufficiently palatable to the partakers of his intellectual 
feast, he must needs throw in the spice of a paragraph of highly 
wrought untruth. Of five other Massachusetts newspapers which 
at that time regularly came to the office of the superintendent, no 
less than three quoted from our editor’s article. Every one of 
them extracted the whole of the untruthful paragraph. Not one 
of them took even a line or a fact from that which was true. 








III. PAPERS OF THE SOCIAL ECONOMY DEPARTMENT. 


1. REPORT ON CO-OPERATIVE BUILDING AND 
LOAN ASSOCIATIONS. 


COMPILED BY F. B. SANBORN, GENERAL SECRETARY. 
(Read Friday, September 6.) 


Those peculiar organizations known by various names, and now 
seeking to accomplish some things inconsistent with their original 
design,— the Building and Loan Associations, or Co-operative 
Banks,— were never increasing faster in the country, on the whole, 
than now. A year ago, we estimated their number at 3.500, but 
this was evidently below the mark. In December last, while 
editing the report of last year, I said (Journal of Social Science, 
No. 25, p. 138): ‘“ My latest estimate would be 4,000 ; but at least 
one or two associations are formed every week-day at present in 
the whole area of the country, so that 5,000 will soon be the 
number.” I suppose, in fact, that there are now not less than 
4,500 of these co-operative banks in the United States, of which 
there are in 
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The increase from year to year is very unequal in different parts 
of the country. Thus, in New England, where there were a year 
ago only go co-operative banks, there are now 120, a gain of 33 
per cent. Yet in Pennsylvania, where these associations have ex- 
isted for more than 50 years, the number appears to be no greater 
now than it was last year. But we have from the Bureau of 
Industrial Statistics in Pennsylvania some recent information con- 
cerning these organizations in that State which may be cited. 
Mr. Albert Bolles, Chief of the Pennsylvania Bureau, says : — 


Out of, perhaps, quite 1,000 building and loan associations in 
the State of Pennsylvania, we have collected, mostly by personal 
visits to the homes of the secretaries and meeting rooms of these 
associations, the yearly financial statements of 337 associations. 
The reports, whose statements have been carefully analyzed, show: 


Total number of shares, 459,082 
Shares pledged for loans, 126,23414 
Cash receipts for one year, . $11,739,011.54 
Cash expenditures for one year, 11,089,821.62 
Cash on hand at end of fiscal year,. . 649,219.92 
Paid stockholders, withdrawals, and matured stock, 3458, 967.13 
Current expenses, one -_ : — 5! 
Total assets, . 28,34 e71-17 
Total gains, 5:940,653-60 
Membership, estimated, 73:437 


Mr. Bolles then proceeds to extend this information by estimate 
and average, so as to cover not only the 1,000 associations in 
Pennsylvania, but the 4,000 estimated by me as existing in the 
whole United States at the beginning of 1889. These 4,000 asso- 
ciations or co-operative banks, he thinks, have, in the aggregate, 


as follows : — 


Shares, . 

Members, 

Borrowers, 

Borrowed shares, 

Assets, . 

Receipts, one year, 
Disbursements, . 

Cash on hand, . 
Withdrawals and matured shares, 
Expenses, . Se ae 
Gains, 


5»4.50,000 
872,000 
272,000 
1,496,000 

$ 336,48 5,680.00 
1371323:934:00 
131,629,930.20 
7,694,004.80 
41,055,984.64 
1,37 5,960.00 
70, 512,200.00 





It is probable that this estimate of Mr. Bolles, at the beginning 
of 1889, was below rather than above the mark, although the 
Pennsylvania associations, having been longest in existence, have 
perhaps greater assets than those newly organized, of which there 


7 
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are not less than one thousand, among the four thousand included 
in the above estimate. A good authority on such topics gives 
this account of the progress of the Building Associations in Penn- 
sylvania, since they began at Oxford, a suburb of Philadelphia. 
He says :— 


The associations here described had their origin in Philadel- 
phia, where the earliest one was organized in January, 1831. The 
majority of those formed at first were unincorporated. A few of 
them were organized under special acts. A general act authoriz- 
ing their incorporation was passed in 1850. At first the number 
of shares was limited, but in 1874 this limit was removed, with the 
proviso that the aggregate capital of an association should not 
exceed $1,000,000. It was estimated by the Secretary of Internal 
Affairs of Pennsylvania in 1879-80 that the associations in Phila- 
delphia had been the means of making eighty thousand people 
owners of real estate. 


A more recent writer tells the story of the co-operative banks 
in Ohio, where they exceed in number those of any State except 
Pennsylvania. Mr. H. A. Ratterman, of Cincinnati, thus writes : * — 


These organizations represent taxable values; but who must, 
according to the interpretation of the laws, pay these taxes,—the 
association or its members individually? If the former, the addi- 
tional question arises at once, What is the taxable property be- 
longing to such organization? These questions agitated the 
public authorities of Hamilton County (Ohio) and the members 
and officers of building associations, which were operating in that 
county as early as 1868, and several years thereafter. The first 
building association of Cincinnati was organized July 8, 1866; in 
March, 1868, another; and, from June 4 to Oct. 27, 1868, nine 
more societies ventured into existence ; fifteen in 1869, two in 1870, 
and four in 1871. They were not kept in secrecy: on the con- 
trary, numerous advertisements, especially in the German news- 
papers (the first twenty or more of these associations were all 
German), brought them to the notice of the general public. Pres- 
ently, mortgages were put upon the records of the county, the de- 
feasance values of which ran up into the hundred thousands. This 
attracted the attention of the tax-officers to the associations. In 
the autumn of 1868, the auditor of Hamilton County cited several 
officers of the building associations to appear before him, and to 
list the value of their mortgages for taxation. This was complied 
with on the part of the First German Building Association of 
Cincinnati, the other officers putting in the plea that, not being in 
operation on the day fixed by law for the tax enlistment,— izz., 
the day preceding the second Monday in April,— they could not 


* Cincinnati Co-operative News, Jan. 16, 1890. 
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be compelled to list until the spring of the year 1869, which plea 
was held good, and they were thereupon discharged from listing. 
The first named society, then, in December of that. year paid the 
assessed taxes ($339.07) under protest. 

During the winter of 1868-69, meetings were held by the officers 
of the various associations ; but the diversity of opinions expressed 
was so great that nothing could be accomplished. The tax-lists 
served upon the various organizations by the assessors in the 
spring of 1869 were generally left unnoticed. However, in the 
autumn of that year, the auditor again issued citations to the offi- 
cers, who, after holding consultations in a series of meetings called 
for that purpose, made returns, showing that they had no other 
taxable values, excepting the limited amounts of cash balances in 
the hands of their treasurers, probably a safe, and, in some in- 
stances, a little furniture and fixtures of nominal values. These 
returns the auditor refused to accept. He, however, in that year 
made no further attempts to molest them. But, when the assessors’ 
tax-notices in the spring of the year 1870 again remained unan- 
swered, the auditor once more issued citations to the various so- 
cieties in October, 1870, who replied in the same manner as the 
preceding year. 

In February, 1871, the city treasurer sued for a rule (with the 
power of a judgment) against the several building associations of 
Cincinnati, for the payment and penalties of the city taxes. This 
brought about the organization of a union of the societies under 
the name of “ United Building Associations of Hamilton County, 
Ohio,” which was effected on Saturday, Feb. 25, 1871, by electing 
H. A. Rattermann president and Adolph Sommer secretary. It was 
also voted that an executive committee should be elected, with full 
power to act or to call general meetings at their discretion. This 
committee were Messrs. Rattermann, Carberry, Schaaf, Austing, 
Keck, Schuster, and Cross; and they were allowed to have power 
to levy assessments on the various societies, in proportion to the 
number and value of their shares, for the purpose of defraying ex- 
penditures. The executive committee had its first meeting on 
Feb. 26, 1871, and organized by electing J. P. Carberry chairman, 
H. A. Rattermann secretary, and Oswald Schaaf treasurer. Messrs. 
Stallo and Kittredge were engaged as attorneys, the former having 
since been United States Minister to Italy. 


Mr. Rattermann goes on to show how the Executive Committee, 
with their counsel, defeated the purpose of the city authorities to 
tax the mortgages of the Hamilton County Co-operative Banks, 
to an amount estimated at $265,000, and then adds : — 


The Executive Committee held their final meeting Oct. 14, 
1878, after the last of the associations, from whom they held their 
mandates, had become extinct. As no report of the committee 
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has ever been published exhibiting their doings, it may, even at 
this late day, be of general interest. The secretary’s report shows 
the following receipts and disbursements : — 





From two assessments, of 30 cents each per share of $448, $5,285.30 
Interest on United States Bonds, . . ‘ 376.51 
Premium on bondsaoid, ......4.4+.. 401.75 

Wee seroma we $6,063.86 

Paid attorneys’ fees,. . . ..... =... + + + $4,500.00 
mecenma@eruaees,. wk tl 329.40 
Expenses of 1869, . . 89.50 
Assessment of one candidate for the constitutional 

convention, anenbi uke toa be: eA te og 100.00 

For printing and advertising, Sere ete pon os 108.60 

For postage and letter-carrying, . ..... =. 13.21 

For premium on bonds bought,. . . . ... . 428.00 
5,508.71 


The Building Associations in Hamilton County have not been 
vexed with the tax question since 1878 ; and the principle that the 
mortgages held by them are not a value, but a security for the per- 
formance of membership duties only, has been successful through 
a united effort of the associations. 


I have cited this account, with its details, in order to show by 
the example of one State how the legal difficulties attending the 
beginning of such an enterprise were met and overcome. The 
example of the Cincinnati associations in forming a league for 
protection and for influence upon public opinion, the legislature, 
and the Constitutional Convention of Ohio, has been followed 
since in many other States; but this was probably the first in- 
stance of such a union, or league. Its success has given the Build- 
ing Associations of Ohio great prosperity; and one of them, the 
Mutual Home and Savings Association of Dayton, is said to be 
the largest in the United States. The estimated membership in 
Pennsylvania of her 1,000 associations is 218,000, with an invested 
capital of more than $85,000,000. Ohio, with her 750 associations, 
has an estimated investment of $75,000,000. Illinois claims 482 
associations, with an investment of $36,000,000. New York has 
about 350 associations, with an estimated investment of $20,000,- 
ooo. New Jersey has 200 associations, with an invested capital of 
about $14,000,000. Indiana claims to have 400 associations, with 
an invested capital of $10,000,000; Iowa, 100 associations, with an 
invested capital of $8,000,000; Missouri, 200 associations, with 
resources approximating $15,600,000. California has 60 associa- 
tions, with assets of $5,000,000. Kansas claims 100 associations, 
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with an investment of $3,000,000 ; Wisconsin, 65 associations, with 
assets of $1,500,000. Massachusetts needs but few more to bring 
her number of co-operative banks up to 100. 

The rapid growth of these organizations has stimulated many 
speculative movements, one of the most active of which is the 
creation of the so-called “national” associations, which, instead 
of confining themselves to a single city, extend their membership 
and their loans over several States, and aspire to include the whole 
country. They are banking institutions, and, if well managed, will 
have the usual success of banks; but they have none of the pecul- 
iar safeguards of the small and local co-operative banks. They 
have lately organized a League of General Building and Loan 
Associations, the separate members of which, at last accounts, 
were the following companies : — 


The National Building Loan and Protective Union, of Minne- 
apolis. 
The American Building and Loan Association, of Minneapolis. 
The International Building Loan and Investment Union, of 
Chicago. 
The National Savings Loan and Building Company, of St. Paul. 
The Railway Building and Loan Association, of Minneapolis. 
The American Savings Loan and Investment Society, of Chicago. 
The Interstate Building and Loan Association, of Bloomington, II]. 
The Illinois Building and Loan Association, of Bloomington, IIl. 
The Building and Loan Association of Dakota (Aberdeen, S.D.). 
The National Mutual Building and Loan Association, of New 
York. 
The Guaranty Building and Loan Association, of Minneapolis. 
The Interstate Building and Loan Association, of Minneapolis. 
The Security Building and Loan Association, of Minneapolis. 
The Interstate Building and Loan Association, of Columbus, Ga. 
The United States Savings Loan and Building Company, of 
St. Paul. 


It will be noticed that, of these fifteen investment companies, 
more than half are in the two cities of St. Paul and Minneapolis, 
and four are in two cities of Illinois. They are, in fact, real estate 
investment companies; and their object is to collect capital, from 
the East, if possible, and invest it in the newer States of the North- 
west or in growing communities at the South. To this there is 
no objection, except that it is a business proverbially risky, and 
very unlike the small and domestic scale upon which the co-opera- 
tive banks ought to proceed. On this point, Mr. F. A. Richards, 
bank examiner in Maine, well says : — 
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The key to the almost uniform success of building and loan 
associations is found in the intimate relations which they hold to 
shareholders, and especially to borrowers. Not only do they make 
it possible for persons having but small incomes to build homes 
for themselves, by loaning money on unfinished property as the 
money is needed to advance the work, repaying in small instal- 
ments, but they exercise a scrupulous supervision over the interests 
of the borrower. The condition and situation of his property, the 
plans of the architect, the estimates, the character of the contractor, 
the building material, the work of the builder,—all are carefully 
inspected by competent judges and subject to their approval. The 
building and loan association thus forms a supervisory board whose 
assistance to the borrower is invaluable. 


There can be nothing, or very little, of this supervision in the 
great “ general” building associations ; nor can their affairs be so 
strictly supervised in other respects. The more cautious experts, 
therefore, like Judge Dexter of Elmira and Mr. Southard of New 
York, pronounce against them. There are those, however, who 
object to the use of the term “building” in connection with the 
co-operative banks; and a correspondent in Rochester, N.Y., 
writes me as follows :— 


There are in the neighborhood of a hundred — not half a dozen 
more or less— savings and loan associations (called, for short, loan 
associations) in Rochester, to two of which I have belonged for a 
long time past; and there are several du/ding lot associations and 
land associations, which, however, are nothing more than combina- 
tions of individuals for the purchase of land in a large tract and 
its sale by lots, so that, as you see, they have nothing whatever in 
common with the “building associations” of Philadelphia. Our 
loan associations are equally far removed from that complex sys- 
tem ; and they are sufficiently complicated as it is (no two of them, 
perhaps, being exactly alike), without adding the unnecessary 
entanglement of a building department, in which I can see no 
possible advantage to either party. When we sell shares of money 
to an individual, we take a mortgage upon a sufficient amount of 
real estate (unless he borrows upon “free” shares of stock already 
owned by him), and no one except the Committee of Appraisal 
cares whether his house is old or new or about to be built, or 
whether there is no intention on his part ever to build a house. 
Oftentimes, to be sure, the money is doled out to him as the 
house progresses, and the increased security warrants additional 
instalments; but the man himself builds the house: the associa- 
tion does not build it for him in any sense of the term, and ours 
is no more a “ building ” association than it is a horse-race associa- 
tion or a base-ball association. 
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All our associations, with one or two insignificant exceptions, 
have been successful. Of course, the dividends of all except the 
new ones have dropped to twelve or ten per cent.; but none of 
them are going out of business, and the few which were not origi- 
nally “permanent” have become so. In the early part of this 
year (1889), a statement was prepared of the money loaned on 
mortgages by our four Rochester savings-banks and by the loan 
associations which may interest you. /n 2886, the banks made 
384 loans, aggregating $1,505,072.67 ; the associations, 756 loans, 
aggregating $970,808.80,— excess in favor of the banks, $534,- 
263.87. Jn 1887, the banks made 581 loans, aggregating $1,479,- 
648 ; associations, 1,254 loans, aggregating $1,795,384.70,— excess 
in favor of associations, $315,736.70. Jn 2888, the banks made 
328 loans, aggregating $737,440; associations, 1,581 loans, aggre- 
gating $2,126,314.10,— excess in favor of associations, $1,388,- 
874.10. Of course, the above has nothing to do with bank mort- 
gages made Jefore 1886, and still held by them, which amount to 
$10,000,000 or more. 


The figures just given show that in some cities the new loan 
associations, or co-operative banks, are gaining upon and supplant- 
ing, to some extent, the old savings-banks. Perhaps this may lead 
the latter to establish a system of loaning to their own depositors 
more generally, and upon more favorable terms than they now do. 

As our committee had occasion to say a year ago, the general 
safety of our American building associations during the half- 
century they have existed is well known. No serious disaster has 
overtaken most of those who invested in them; and this, mainly 
because they were small, were carefully looked after by the in- 
vestors, and did not venture into large operations. But their suc- 
cess has led, recently, to the formation of so-called “ national ” 
building associations, which are exposed to peculiar risk. It is to 
be hoped that the local building associations will maintain them- 
selves against these intruders into their proper field, and that the 
noble system of Co-operative Banking will not be wounded in the 
house of its professed friends. 











2. PRACTICAL MEASURES OF SOCIALISM IN ENG- 
LAND. 


BY MR. PERCIVAL CHUBB, OF LONDON. 
(Read September 6.) 


In spite of all the fashionable writing and talking about Social- 
ism, such false and imperfect notions of what it means are still at 
large, that I shall venture to preface what I have to say about the 
practical aims of its English advocates by a short exposition of its 
theory and purpose. 

Socialism professes to find a clew to, and a cure for, the poverty 
which is almost everywhere the distressing accompaniment of 
modern civilization. It is but a few years back that Christendom, 
relying on that misunderstood saying of its founder, “The poor ye 
have always with you,” accepted poverty as a divine necessity,—a 
discipline for the poor and a field of charity for the rich. Even 
now it is quite commonly believed that poverty, while it may be 
mitigated, and perhaps effectually relieved, by organized charity,— 
z.¢., Charity officialized and administered with a minimum of com- 
passion,— can never be wholly abolished. But society has from 
time to time been startled out of its complacent toleration of pov- 
erty by reformers who preached a seeming way of escape from it ; 
and now Socialism, professing to base itself on science and history, 
affirms that poverty is a perfectly explicable disease of the social 
body, a disease which has its chief cause in irrational and iniqui- 
tous social laws and institutions, and is to be cured through the 
application of a modicum of justice, reason, and good-will to the 
diseased body. 

That this conclusion has not sooner been arrived at must be 
ascribed to men’s ignorance of the real condition of things. No 
reasonable person can face the array of statistics now available as 
to the facts of social life without coming to the conclusion that 
there is some fundamental flaw in our social system. He can 
hardly study those statistics thoroughly and disinterestedly without 
gaining some insight into the causes of the evils, and the direction 
in which a remedy must be sought. 
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Let us look for a moment at a few of the more salient facts 
which recent inquiry has brought to light. They shall be facts of 
the life of London, where I myself have lived :— 


One out of four of the whole population is computed to be 
earning — and that irregularly — not more than a guinea a week 
per family ; and over a third of these are receiving much less, and, 
says Mr. Booth, “live in a state of chronic want” (p. 33 of “ Life 
and Labor in East London’”’). This corresponds to the proportion 
indicated by the statistics of mortality. In London one person in 
every five will die in the workhouse, hospital, or lunatic asylum. 
In 1887, out of 82,545 deaths in London, 43,507 being over 
twenty, 9,399 were in workhouses, 7,201 in hospitals, and 400 in 
lunatic asylums, or altogether 17,000 in public institutions (Regis- 
trar-General’s Report, 1888, C.— 5, 138, pp. 2 and 73). Consider- 
ing that comparatively few of these are children, it is probable 
that one in every three London adults will be driven into these 
refuges to die ; and the proportion in the case of the manual labor 
class must, of course, be much greater. One in eleven of the 
whole metropolitan population is driven to accept Poor Law relief 
during any one year (see p. 20), and that notwithstanding the ex- 
istence of organized metropolitan charities estimated to disburse 
over £4,000,000 annually (Encyclopedia Britannica, vol. xiv. p. 
833), and that in Middlesex and Surrey there were in 1888 1,152,- 
189 Post-office Savings Bank accounts open, with an aggregate 
balance of £15,410,541 (H.C. 177 of 1889). In spite of all, 29 
deaths were referred, in 1888, to direct and obvious starvation 
(H.C. Return, No. 136, 1889).* 


It has been found that “the average age at death among the 
nobility, gentry, and professional classes in England and Wales 
was 55 years; but among the artisan class of Lambeth it only 
amounted to 29 years; and, while the infantile death-rate among 
the well-to-do classes was such that only 8 children died in the 
first year of life, out of 100 born, as many as 30 per cent. suc- 
cumbed at that age among the children of the poor in some dis- 
tricts of our large cities.” It has been computed that from thirty 
to thirty-five thousand children often go daily to school without 
breakfast, not to speak of those who have been only scantily 
fed. On an average, from twenty to twenty-five thousand dock 
laborers compete, which means physically struggle, for employ- 
ment at the dock gates for work at 4d. (8 cents) per hour,f and 
that one-third of them struggle in vain. These facts clearly show 


* From “ Facts for Londoners,’’ an exhaustive collection of statistical and other facts relating 
to the metropolis, published by the Fabian Society, 63 Fleet Street, London. Price 6d. 


+ This was written before the great strike had secured an advance in the rate of pay, which is 
still shamefully low. 
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that our social system —if such a chaos of competition can be 
called a system — excludes a large fraction of the population from 
the opportunities of earning a livelihood altogether, and compels 
another large fraction to work at mere starvation wages; that it 
shortens the life of this large fraction, and sends them to die in 
workhouses and hospitals; half starves, and often more than half 
starves, their children, so that they are incapable of receiving even 
an elementary education. 

What is the explanation of this lack of employment, this low 
rate of payment, this murderous poverty, breeding disease, suffer- 
ing, and crime? We get a little light thrown on the question when 
we reflect upon another leading fact of our social life; namely, 
that out of the total annual income of the English nation, estimated 
at £1250 millions, 450 millions (more than a third) go in rent and 
interest to the owners of land and capital. This is as much as the 
whole income of the manual laborers of the country, although 
these represent about five-sevenths of the population. It ap- 
pears, then, that out of the total annual income a small class 
are able by some means or other to appropriate more than a 
third. How do they manage to do it? The appropriation, I 
have said, is made in the form of rent and interest. Rent is pay- 
ment to the owners of land for the use of that land. Interest is 
payment to the owners of capital for the use of that capital. 
These two things, land and capital, being absolutely necessary 
to life and comfort, the small minority who monopolize them can, 
and do, extort a toll from the non-possessing majority for their 
use. These proletarians, competing with one another for places, 
under the fear of starvation, are driven to accept the lowest pos- 
sible wages, and their productions are sold for the highest obtain- 
able price. 

Here, then, says Socialism, is the economic root of the evil of 
poverty,— the monopoly by a small class of the means of life ; 
namely, the material and the instruments essential to the produc- 
tion of wealth. This carries with it three great injustices: the 
exaction, from those who labor to produce wealth, of part of the 
fruits of their exertion (more than one-third, as I have said); the 
exclusion of many from opportunities of working; and -the exist- 
ence of an idle, rich, luxurious class. It implies, too, a great 
class antagonism, due to the effort of the monopolists to extract 
all they can from the disinherited ; to take every advantage of the 
latter’s disadvantages, so intensifying the struggle for daily bread. 
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There are other evils inseparable from these, other inequalities 
generated by this fundamental inequality, which are further proofs 
of its vicious character ; but I must not stop to speak of these now. 

The economic cure which Socialism prescribes is the abolition 
of this monopoly of land and capital by vesting them in the 
nation, to be used for the public good instead of for private gain, 
and the consequent appropriation of rent and interest by the 
people for public instead of private enjoyment. This necessarily 
involves the organization of industry by the State; the systema- 
tized co-operative production of the necessaries of life to meet 
ascertained needs, avoiding waste and disastrous crises; the enrol- 
ment of every capable citizen as a worker, abolishing idleness on 
the one hand and long and laborious toil on the other; and the 
just distribution among the workers of the fruits of their exertion. 

The strength of the position thus taken by Socialism lies in the 
fact that it advocates a solution for which the present economic 
development of society is preparing the way, and indeed will in 
time render inevitable. Industry is becoming more and more con- 
centrated in large establishments, which are exterminating their 
smaller antagonists. Through the perfection of machinery and 
more minute division of labor, production is becoming more and 
more socialized,— a co-operation of workers constantly increasing 
in magnitude and complexity. And again, through the combina- 
tion of productive concerns in trusts and syndicates, the distrib- 
utive machinery is becoming more and more adequate to the 
needs of consumption. In time, it certainly must become clear 
that it is just and expedient that these productive concerns should 
be worked for the public good instead of for private aggrandize- 
ment. The transfer from private to public hands is being made 
easier every day. 

So much, in brief, for the economic meaning of Socialism. 
Politically, it means the realization of a true democracy based on 
complete civil equality, “a government of the people, by the 
people, for the people,” to use an admirable historic phrase. It 
does not contemplate a huge, highly centralized organization of 
society, but such a confederation of free autonomous communities 
as will allow for the fullest mutual development of individuality 
in communal and personal life. 

Ethically considered, Socialism is the effort to give effect to the 
principles of social morality, theoretically acknowledged by every 
professed follower of Jesus of Nazareth, that we should love our 
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neighbor as ourselves, and do unto others as we would that they 
should do unto us; that the strong should bear the infirmities of 
the weak (and not strive to profit by these infirmities, which is the 
law of competition); and that the measure of human worth is 
service, and not possessions. The basis of Socialist ethics is none 
other than the principle implied in the Golden Rule and stated in 
another form by Paul, that we are members one of another, so 
that an injury or injustice done to one is an injury or injustice 
done to the whole. Socialism affirms, along with the great 
teachers of all time, that the good of the individual is conditioned 
by and involved in the good of the society of which he is a member ; 
and therefore that, in order that society may secure the highest 
good to the individuals composing it, each individual must live for 
the highest good of society. In this principle, it gains at once the 
guide of conduct and the. inspiration of life. Living by it, a man 
finds himself lifted above the narrow limits of his private concerns, 
to share in the larger life and wider interests of humanity. From 
this standpoint, the struggle for personal possessions seems paltry 
and foolish, and only that common good, which is a brotherly 
co-operation for living a full and deep and beneficent life, worthy 
of pursuit. . ‘ 
Now, Socialism as a principle of social reconstruction and an 
ideal of social progress must be the same for all peoples ; but it is 
clear that, as the political and.social conditions of nations vary 
considerably, they cannot realize the ideal by identical methods of 
transition. This, at least, is the opinion to which most Socialists 
in England have been won. In the early stages of the movement 
it was believed with a fanatical ardor that the change from the old 
to the new social order might be effected by a sudden and simul- 
taneous uprising of the workers of all the nations. This belief 
still survives, more especially on the continent of Europe. In 
England, the view now rather prevails that, while the rich may 
force the poor to revolutionary measures, the chief obstacle to the 
adoption of Socialism is not, as it is on the continent, the oppres- 
sion of a despotic power, which forbids free speech and propa- 
ganda, but the ignorance, prejudice, and inertia of the people. 
True, these are sad shortcomings, for which the inhumanity of so- 
ciety must be blamed; but they are facts which must be faced 
frankly. The conviction is also gaining ground that to make 
such a vast change as that from the végime of competition, class 
distinction, and individualism in morals to the régime of co-opera- 
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tion, equality, and social ethics, suddenly, is a moral and an eco- 
nomic impossibility ; and that the effort to do so would be made 
in the face of the teaching of history and philosophy. English 
Socialists, or the great majority of them, have therefore taken 
to formulating a scheme of. transitional measures, designed to 
lead as speedily as possible to the consummation of their aims, 
the foundation of a co-operative commonwealth. They have, ac- 
cordingly, while continuing their purely educational work, entered 
the sphere of political action with the object of forcing their own 
stepping-stone measures. Such success has attended their early 
efforts that there can be little doubt that it is along these lines 
that the Socialist movement will advance in the future. 

It would, however, be unfair to ignore the significance and in- 
fluence of the comparatively small body of avowedly revolutionary 
Socialists who discountenance and hold aloof from the endeavor 
to gain Socialism by instalments through political agencies. This 
section of believers in the possibility of a sudden transformation 
still hopes to educate and organize the proletariat of Europe for 
_a great revolt. It derives much of its present importance from the 
fact that it is headed by a man of genius in the person of Will- 
iam Morris,— poet, artist, and agitator,— who has nobly dedicated 
his splendid gifts to the cause of Socialism. Allied to this section 
is one wing of the Anarchist party in England, which also gains a 
weight disproportionate to the small number of its adherents from 
its having as chief spokesman that self-sacrificing and learned 
Russian, Peter Krapotkine. These men, and others of kindred 
temperament, are really the idealists of the Socialist movement. 
They are consequently an invaluable element in it. It is they who 
help to keep it from falling away from its finer faith and higher 
purpose, and from losing itself in the machinery of politics and the 
animosities of party strife. As it seems to be the inevitable 
tendency of political parties to run into the mire of intrigue, mean 
artifice, and unworthy compromise, an influence which will aid 
Socialism in its political activity to preserve a pure heart and clean 
hands is an influence to be thankful for. 

Having cleared the ground somewhat by explaining the theory 
of Socialism and the political attitude of its English advocates, I 
may now proceed to expound their practical programme. For 
clearness’ sake, I will venture to state again in succinct form the 
economic aim of Socialism: it is to substitute for the present 
régime of competitive industry for private profit, based on the 
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private ownership of land and capital, a régime of co-operative 
industry for the public benefit, based on the State ownership and 
administration of land and capital (wof, be it observed, of all 
private property). This, as I have already remarked, means the 
appropriation for public purposes of the rent and interest paid 
for the use of land and capital, which now finds its way into 
private purses. It follows that, if the whole of this rent and in- 
terest were diverted by taxation into the public purse, there would 
be no further reason for the private direction of industry. So that 
the final result aimed at by Socialism will be equally effected by 
these two convergent methods,—iz.¢, the gradual assumption of 
industrial functions by the State, and the gradual public appropria- 
tion by taxation of rent and interest. But these do not exhaust 
the methods of Socialism. Not only will it work for the gradual 
State, municipal, and township organization of labor, but also for 
the most rigorous State control of private industry and enterprise 
for the protection of the worker in his unequal struggle with 
capital, and in the interests of the public weal. This is at once 


just, and is needed to place the worker in that position of effi-_ 
ciency and independence which is a condition of his well-being 


and of political and social advance. This is the direction in 
which legislation has done most for Socialism in the past; and, 
as continuing a well-established precedent, it is this class of leg- 
islative interference which, though’it is not most important, should 
stand first in the category of Socialist methods. Lastly, with the 
same end of advancing the interests of the workers,— who are, 
let it be remembered, the overwhelming majority of the nation, 
— Socialism will strive for the improvement in all possible ways 
of the condition and opportunities of the people: by their better 
housing, by providing against want during compulsory idleness 
(by affording work), during sickness, and in old age, and by the 
multiplication of the chances of education and healthy recreation. 

Here let me forestall two objections often made against the 
Socialist position. The first refers to the debilitating effect of 
State interference and State management. Nothing could be 
more alien to the democratic object and spirit of Socialism than 
the paternalism so often ascribed to it. Socialism does not pro- 
pose that anything should be done by a power outside or above 
the people. By the State, it means the people in their corporate 
capacity; and, by State action or State control, it means action 
by the people and control by the people of their own affairs, in- 
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stead of such control and action by a despot, a cabinet, or a class. 
(The ascendency of the majority is of course inevitable: there can 
be no State and no industrial organization without it.) It is the 
endeavor of Socialism to generate in every man a sense of his 
representative character and of his civic obligations and privileges. 

The second objection I wish to notice is that Socialism is unjust 
in taking from the rich to benefit the poor; is, in fact, a form of 
charity,— compulsory charity. This is an objection which will be 
seen to be irrelevant, if what I have already said has been under- 
stood. In the view of Socialism, the taxation of land and capital, 
by which the State revenues for the accomplishment of its designs 
are to be raised, is simply a means of restoring for public uses the 
rent and interest which are unjustly withheld from the people and 
should be employed for public purposes. It is important to bear 
this in mind. 

I have sketched the four kinds of legislative reform by which 
Socialism in England hopes to work out its ends. They are, to 
enumerate them briefly for convenience’ sake : — 

1. The control of private industry and enterprise. 

2. The gradual absorption of industry by the State. 

3. The progressive taxation of rent and interest (ze, of land 
and large incomes). 

4. The improvement of the conditions and opportunites of the 
people. 

The first point to be noticed in connection with these legislative 
aims is that in advocating them Socialists are advocating nothing 
new, and are not proposing to initiate any novel departure in pol- 
itics. The strength of the position assumed by Socialism in this 
matter lies in the fact that it is working along the lines of devel- 
opment which politics have taken ever since the beginning of the 
century,— taken, not in obedience to any well-defined theory such 
as Socialism claims to be, but often in actual contradiction to the 
dominant theory, simply because there was practically no other 
way of coping with the evils of the time. Socialism, as you will 
have gathered, aims to carry the extension of legislation along 
these lines so far as to alter the economic basis of social life. Its 
affirmation is that the need of such legislation in the past is a 
proof that the economic or property basis of our social régime is 
unscientific and mischievous. The assumption of the champions 
of Jaissez-faire was that competition, with the private ownership of 
land and capital, would find its own adjustments, and that the 
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self-interest on which it was based would educe its own checks 
and insure social well-being. This assumption cannot stand the 
test of economic analysis. Early in the century, it was found that 
the State, unless it were to become a party to the wholesale degra- 
dation and even murder of men, women, and young children, could 
not “let alone,” but had to put a stop—to be sure, even yet, a 
very partial stop—to the ruinous tyranny of competitive com- 
merce. And we have accordingly had in England an extensive 
series of protective measures. 

According to one school of reformers, of whom Mr. Henry 
George is the distinguished leader, the mischief is due entirely to 
the private ownership of land. These new individualists uphold 
the private ownership of capital and, with a few exceptions, free 
competition. But Socialism fails to see any valid and essential 
distinction between land (which often embodies a great deal of 
capital) and capital. It maintains that the monopoly of capital — 
which, equally with land, no single man made, and is, under 
modern conditions, as indispensable as land for human welfare — 
is also an inevitable source of human bondage. It affirms that it 
is unjust and illogical to tax the rent of land and leave untaxed 
interest on capital, which, like the rent of-land, is a toll levied 
on labor by monopolists of what is largely a social product and 
is indispensable to life. In any case, it denies the right of any 
person, by any monopoly whatever, to withhold from labor any 
part of the fruits of its exertion and to live in idleness on interest, 
supported by the labor of others. 

This, however, is a digression. I will now deal seriatim with 
each of the four species of legislation which I have enumerated, 
indicating briefly what progress has been made in each instance, 
and then stating the fresh extensions which, as Socialists believe, 
should be immediately demanded. 

1. Under the head of legislation insuring the State control of 
private industry and enterprise for the protection of the workers 
and the public, we have first the series of Acts passed from 1802 
onwards, which regulate the employment of men, women, and 
children in factories, workshops, and mines. Under this category 
are to be included several Acts passed in recent years (after the 
cessation of such legislation during a period when reactionary indi- 
vidualist doctrines held sway),— Acts like the Employer’s Liability 
Act, protecting ‘employees against accidents due to the negligence 
or fault of the employers ; the Mines Regulation Acts, protecting 
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miners against accidents in mines and abuses of employers’ 
powers; the Truck Act, providing for the honest payment of wages. 
Besides Acts of this kind, we have a series of Acts for the protec- 
tion of public health, the chief of which is the Public Health Act, 
1875, which consolidated previous legislation. By that Act and 
other minor incorporated Acts, provision is made, among other 
matters, for the regulation of the construction of new streets and 
buildings and of slaughter-houses, of common lodging-houses; the 
use of markets ; the prohibition of practices dangerous to health, 
such as keeping animals near dwellings and offensive trades ; the 
plying of hackney carriages and of pleasure boats and vessels, 
etc. Other Acts provide against adulteration and the unhealthy 
management of dairies, cowsheds, and milkshops. Then we have 
the Merchants’ Shipping Act for the protection of seamen, and 
Acts for the control of electric lighting, telephones, railway rates, 
etc. By rigid inspection and registration, the State exercises in 
numerous instances controlling power of another kind. But more 
important than any of these controls is the power which, by Mr. 
Gladstone’s famous Irish Land Acts, the State has assumed to 
control rents in Ireland,—a precedent that was not lost sight of 
when it came to dealing with the agrarian grievances of the croft- 
ers in the north of Scotland. This record will show that nota 
little has been done to curtail the power of capital in its unequal 
contest with labor, and to insist upon such an exercise of indi- 
vidual powers as shall not endanger public health, safety, and con- 
venience. 

The particular extension of State control for which the Social- 
ists, together with other reformers, are pressing now, is the limita- 
tion of the working day to a maximum of eight hours. There‘is 
at present some difference of opinion as to the practicability of 
enforcing such a requirement in all cases. A modified proposal 
is to enforce it in all government and municipal establishments, in 
mines, and in all licensed monopolies (railways, tramways, gas- 
works, etc.), and in any trade in which the majority of workers 
demand it. Socialists know that, if the industry of a country were 
properly organized and every capable person shared the work of 
production and distribution, much less than eight hours’ work per 
day would be required from each person. They regard eight 
hours as the maximum which any one ought to be required to 
work in order to earn a sufficient maintenance. Out of these eight 
hours, the wage-earner will, as a rule, be working at least two for 
the benefit of landlords and capitalists. 
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In addition to this, Socialists intend to agitate for legislation to 
secure at least one day’s holiday per week (not necessarily Sunday) 
and abstention from work on féte days; the abolition of night 
work, as far as racticable, for men and women, and entirely for 
children ; and the total suppression of labor by children below the 
age of fourteen, and protection of children up to the age of eigh- 
teen. These requirements were included in the Socialist pro- 
gramme at the recent Paris Congress. 

Socialists recognize that much has yet to be done to benefit 
workers in shops, factories, and, above all, in mines ; and further 
legislation for this purpose is almost certain to be carried very 
soon. These matters are being looked after by trades-unions and 
labor associations, and they will have all the help that Socialists 
can give. Radicals are already talking of the application of the 
Irish land acts to Wales, Scotland, and England ; and it is in this 
direction, and not in the retrograde proposal to establish a peasant 
proprietary, that the line of advance to the Socialist goal lies. 

2. The progress made in legislation of the kind mentioned in 
my second division — namely, legislation securing the replacement 
of private industrial undertakings by State undertakings, ze. by 
the central authority or by local authorities—has been note- 
worthy. The most conspicuous example of a State undertaking 
in England is the post-office. This has been constantly enlarging 
its functions; and it now undertakes, besides the transmission of 
letters, the carriage of small parcels, the telegraph business of 
the country, the banking of small savings, insurances, and limited 
annuities. The State has also its dockyards, arsenals, and victual- 
ling stations, where it builds ships, makes guns, provisions vessels, 
etc.; it has its Mint, where it fashions the coin of the realm; and 
it has its galleries and museums, its light-houses, and its coast-guard 
and pilot services. The State also manages lands and estates, 
makes land surveys, takes the census, provides weights and meas- 
ures, controls charities. The number of its employees, excluding 
the army and navy, is over one hundred and thirty thousand. 

More important, however, than these large functions of the 
central government are the undertakings of the municipalities and 
other local bodies. Past legislation has provided for a considera- 
ble number of these, and they are being constantly added to. 
Among the more important matters in the hands of local author- 
ities are: education (under the supervision of the central Educa- 
tion Department); the relief of the poor, including management 
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of large’ workhouses, the supply of medical attendance during 
sickness, in accidents, and in childbirth, the apprenticeship of 
poor youths and young women, the boarding out or placing in 
families of orphans and deserted children, and the emigration 
of poor persons; the supply of gas and water; the construction 
and maintenance of markets, sewage farms, museums, galleries, 
libraries, parks, public baths and wash-houses, harbors, piers, 
wharves, bridges, roads, hospitals, lunatic asylums, cemeteries, 
dispensaries, tramways, ferries, dwellings for artisans, the provi- 
sion of garder allotments for poor laborers; vaccination ; the pur- 
chase and sale of lands for street improvements, etc. 

Since Socialism is to be chiefly realized through municipal or 
local organization, and is averse to unnecessary centralization, it 
seeks by every means to widen the sphere of public enterprise by 
promoting the extension of the powers of these local bodies. 
Nevertheless, there are at least two matters which it thinks should 
be undertaken as soon as possible by the central. executive,— the 
ownership and management of railways and banks. As regards 
municipal management, there can be little doubt that the obvious 
advantages of the public supply of gas and water and the provi- 
sion of baths, wash-houses, and institutions for education and 
recreation will lead, as Socialists urge that they must lead, to 
further government undertakings. Socialists have made it a point 
in their agitation to advocate that the employees in all these 
public establishments shall be well paid and considerately treated, 
— paid wages sufficient to insure a respectable maintenance, ‘and 
allowed reasonable holidays. 

The next step in the way of local public enterprise which Social- 
ists would wish to see, and are hoping to see taken soon, is one 
in connection with that most pressing of English problems,— the 
problem of the unemployed. Before this problem the politicians 
stand at present bewildered and helpless. There seems to be no 
way of dealing with it without interfering, in what they fancy an 
unwarrantable manner, with vested interests. _But, vested interests 
notwithstanding, the problem must be solved. There are three 
leading suggestions for dealing with it: first, that of forming 
pauper or beggar colonies, after the model of those in Holland 
and Germany; second, the organization of labor in connection 
with the English workhouses, by which these institutions may be 
self-supporting,— a remedy advocated by Mr. Arthur Mills, who 
has propounded a plan in a work entitled “Poverty and the 
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State”; third, the proposal advocated by Socialists for the organ- 
ization of agricultural and industrial armies under State control 
on co-operative principles. Confused and timid as public opinion 
is at present on this question, it is hardly likely that the evil will 
be dealt with at once in any thorough-going way, but will for a 
year or two be met in the partial and unsatisfactory manner at 
present adopted in some instances,—the opening of stone and 
labor yards by local authorities to give temporary relief by pay- 
ment of very low remuneration for rough work (chiefly stone- 
breaking), which avoids competition with private firms. Mean- 
time, the Socialists will continue to press for the immediate 
employment of the unwilling idlers upon needful and contemplated 
public works, public improvements, and especially the erection of 
artisans’ dwellings ; and they will continue to agitate for the more 
satisfactory palliative described above. 

Among the Acts recently forced by party exigencies out of the 
present Conservative government in England was an Allotments 
Act, which empowers local authorities to purchase land to be let 
in allotments to certain of the poorer working people. This was 
a very important concession to the Socialistic principle. It is true 
that the Act was, as might be expected, very unsatisfactory ; but 
it will no doubt be amended and extended by the next Liberal 
Government. It is the policy of Socialists to see that every 
advantage is taken of legislation of this description. The diffi- 
culty usually urged as against an extensive acquisition of land by 
public authorities is the difficulty of raising the purchase money, 
seeing that -taxation already presses so heavily upon the poor. 
The difficulty is to be met by a readjustment of taxation, which 
naturally leads me to the third division of my subject. 

3. The third kind of legislation for which, as I said, Socialists 
would work is legislation for the progressive taxation of rent and 
interest to meet the expenses of government, and the abandon- 
ment of all other forms of taxation. This means shifting the 
burden of taxation entirely on the shoulders of the rich, with the 
ultimate object of abolishing the class of recipierits of rent and 
interest entirely. Clearly, then, the making of the poor justly rich 
will imply the now unjustly rich becoming poorer,— poorer, that 
is, in private possessions, and not in opportunities for noble living. 
They would have to forego their great luxuries (flunkeys, etc.), 
which, according to the religion that many profess, would give 
them some hope of heaven; but it is clear that no real good, 
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which the rich now enjoy, no advantage of art, science, music, 
literature, entertainment, will be lost under Socialism, which 
would provide the best of these things for the enjoyment of all. 

The principle of a graduated income tax has already been con- 
ceded in England by the exemption from the income tax of all 
incomes not exceeding £150 ($750) per annum, and by the im- 
position of taxes on personal property, such as death duties. So- 
cialists would be in favor of raising the present limits of income 
exempted from income tax, of making the tax a graduated one, 
and of equalizing and increasing the death duties. This has 
already been proposed by non-Socialists. 

At the present moment, the attention of taxation reformers is 
chiefly turned towards the land. The immense increase in urban 
rents, and the exorbitant demands made in numberless instances 
by the ground landlords in London upon the recent renewal of 
leases, has brought the injustice of the individual appropriation of 
the unearned increment into full relief. People have begun to see 
that the rise in rents is due to social causes, and that, as a rule, 
the landlord has done absolutely nothing to merit the increment. 
And so we have now a movement, growing daily in strength, for 
the taxation of ground values. This is supported by Socialists. 
It is contended that the land tax should be constantly raised, so 
as in time to absorb the whole of the unearned increment, and 
eventually all rent whatsoever. Another’ proposal advanced by 
other reformers is the special taxation of mineral royalties; and 
in this, too, as a requirement of the same principle, Socialists 
concur. 

4. I come now to my fourth division of the legislative policy of 
Socialism,— the promotion of legislation to improve in all possible 
ways the conditions and opportunities of the poorer citizens. This, 
I repeat, is not regarded as in any sense charitable relief ; and, in 
taxing the rich for the accomplishment of this end, the poor are 
simply getting justice. Here, again, Socialism will be developing 
a species of legislation begun long ago. The obligation of the 
State to protect the poor against extreme want, and itself from 
the evils of vagabondage, was recognized long since by the Eng- 
lish Poor Law. The further necessity of protecting the poor 
and the State against the evils of ignorance was later on recog- 
nized by the passing of the Education Acts. It is, indeed, now 
coming to be seen that the condition of the survival of the nation 
as such in the international commercial struggle calls for the tech- 
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nical and higher education of the working population ; nay, more 
than this,— that the good of the nation as a whole, rich and poor, 
can only be secured by keeping the workers efficient in body and 
mind. The modern race for commercial supremacy is at last for 
the best educated; and a high education cannot be given to an 
indigent, overworked, underfed population. In the last resort, in 
fact, selfishness is suicidal. To the Socialist, the better care of 
the poor is not a mere matter of expediency: it is a matter of 
justice. For him the argument from national survival has no 
ultimate validity, since he is in all nations bent, as an essential 
part of his mission, upon ending the present international struggle 
and establishing amity and co-operation among the workers of all 
countries. He does not believe in the beneficence of selfish 
struggle, but regards it as subhuman, and of no further value for 
the purpose of realizing a true society. Socialism would entirely 
replace private philanthropy by State protection; and it will 
accordingly work for such an extension of our Poor Law System 
as will insure the adequate care and comfortable maintenance, 
without any slur of charitable intention, of the sick and incom- 
petent and aged. 

Something has already been done by legislation to provide by 
public agencies for the needs of the poor as regards bathing, wash- 
ing, laundry work, education, and recreation. Besides the powers 
possessed by municipal and other local authorities to erect dwell- 
ings for artisans, they possess, and are now more liberally using; 
powers to construct public baths, wash-houses, and laundries, 
libraries, galleries, schools, halls, and to provide public parks and 
recreation grounds (wherein music is often performed and games 
are furnished at the public expense). With this start made, the 
way stands open for the speedy extension of public enterprise. 
Socialists will strive to hasten the time when the poor shall by 
these co-operative methods be better provided for than the rich ; 
when the facilities for washing, for cooking, and the other opera- 
tions of daily life in which co-operation is possible, shall be greater 
in the public establishments than any private enterprise can pos- 
sibly provide. 

In the matter of education, we have very much more ground to 
make up in England than you have here in America. We have 
not yet secured free education, even of the most elementary kind. 
That is what we are agitating for now, and shall probably get 
very soon. But this will be only a first step. We shall then have 
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to agitate for the improvement of the elementary education as at 
present given, and for free higher education; that is, for free 
public secondary and high schools. The ideal of Socialism is that 
the State (not necessarily the central authority) should supply, free 
of cost, the very best education that can be given; and that this 
education should be continued until every pupil has been fully 
equipped for that calling for which he or she has been proved to ~ 
be fitted. In short, we must work not only for free schools, but 
for free universities. The great obstacle to such progress in Eng- 
land is class distinction. The tendency is to provide separate 
state schools for rich and poor; for example, by establishing so- 
called middle-class schools. That is the tendency we have to 
fight against; and, by the introduction of a uniform school system, 
to deal a blow at the miserable class — and pride which 
are the enemies of noble civilization. 

As connected with the subject of education, it should be men- 
tioned that an important demand made by advanced Radicals as 
well as Socialists is one for the provision of a free daily meal for 
all children attending board schools. At present, as I previously 
mentioned, many thousands of school children are unable through 
sheer lack of food to receive even the elementary teaching given 
in the public schools; and it is argued that, if education is nec- 
essary, then it is necessary that the scholars should be rendered 
capable of receiving it. That is good logic and good sense. 

I have now very briefly sketched the more immediate legisla- 
tive reforms for which Socialists intend to work as leading towards 
the full attainment of their ideal; but it needs to be pointed out 
that the political machinery, electoral, legislative, and administra- 
tive, as it now is in England, is very imperfect, old-fashioned, and 
quite inadequate to modern needs, so that its improvement is 
another matter for which Socialists are obliged to agitate. We 
have nothing like the clear and consistent — though, it would seem, 
not wholly perfect—system of the United States. We have to 
“‘democratize” our political institutions, to simplify and consolli- 
date our electoral methods and districts, to decentralize and unify 
administrative functions. Hence Socialists include in their pro- 
gramme the following items: adult suffrage; the abolition of all 
property qualifications and all privileges in voting and in repre- 
sentation (which includes the abolition of that decorative remnant 
of feudalism, the House of Lords); the payment of election ex- 
penses and of salaries to public representatives ; more frequent 
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Parliaments, probably annual. These reforms are not advocated 
by Socialists only. They are included in the recognized Liberal 
and Radical programmes. ‘The same may be said of the proposal 
to reform the present anomalous and absurd laws for the registra- 
tion of voters and the areas of electoral districts, than which noth- 
ing can be more puzzling and irrational. Lastly there is the 
reform of local administration. At present, the system is most 
confused and clumsy, and only an ingenious mind can comprehend 
it. Local authorities;— county, municipal, union, township, sani- 
tary, highway, lighting, education, etc.,— whose jurisdiction extends 
over different, overlapping areas, have been multiplied until the 
adjustment of their powers and duties often perplexes the central 
adjudicating authority, the Local Government Board. The pas- 
sage of the Local Government Act, 1888, is the first step towards 
the introduction of order into this chaos. 

It must be borne in mind that these political aims which I have 
outlined by no means exhaust the practical aims of the Socialist 
movement. It relies on other forces for the accomplishment of its 
purpose. I do not speak of its educational work, its propaganda 
at elections and so forth; while, as for its effort to secure the elec- 
tion of Socialists to Parliament and upon local bodies, that may 
be held to come under the head of political aims. (Several So- 
cialists have been elected on town councils, school boards, vestries, 
etc.) The leading principle of their extra-political work is to fur- 
ther any movement that will justly increase the power of labor 
against capital. Therefore, they are anxious to do all that can be 
done in the way of strengthening and increasing labor organiza- 
tions, and in assisting the workers in strikes and disputes. Thus, 


when the girls employed in the great match factory of Bryant & + 


May struck work last year, the Socialists took the matter up, 
organized the strikers, moved public opinion in their favor, col- 
lected and distributed funds for their support, and succeeded in 
getting them to unite to form a trades-union. The Socialist to 
whose untiring and judicious efforts the success of the strike was 
mainly due, Mrs. Annie Besant, was elected secretary of the union. 
It was a Socialist who took the directing part in the recent suc- 
cessful strike of gas engineers in London. It is a Socialist, John 
Burns, who has been the friend and leader of the dock laborers in 
their present strike. Annie Besant, it may be said, is a member 
of the London School Board, where she has a Socialist ally in 
the Rev. Stewart Headlam; and it was owing to her that the 
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School Board passed a resolution pledging itself in effect not to 
give contracts to firms who do not pay the trades-union rate of 
wages. ‘This was an important point gained, and the example of 
this metropolitan board is almost sure to be followed by other 
public bodies. John Burns is a member of the London County 
Council, and he will shortly try to get that authority to make a 
similar regulation. 

The efforts of Socialists to promote the closer union of the 
workers are not confined to England, but, as the international 
scope of the movement requires, are directed towards securing an 
understanding between the workers in all European countries. 
This work has produced good results, and is fostering a sense of 
international solidarity, which, as events have actually shown, is 
leading workmen on the Continent to refuse to replace their Eng- 
lish comrades at lower wages. 

In conclusion, let me say that Socialism is very much more as a 
revolutionary force in modern life than these practical aims would 
seem to imply. It has appeared as a new hope, not only to the 
needy and baffled wage-worker, but to many a despondent poet, 
philosopher, artist, and craftsman. And thus it is that the move- 
ment has become penetrated by an inspiring sense that it is the 
herald of a nobler epoch of civilization, the liberator not only of 
the down-trodden people, but of a corrupted art and literature and 
religion. On all sides, men and women are coming to see that the 
diverse evils and deformities of our civilization are closely con- 
nected with a fundamental social injustice, and that no fair flowers 
of life and deed can spring from a society that is rooted in dis- 
honor, in a debasing struggle for riches, and in an estranging in- 
equality. The significance of Socialism lies in the fact that it is 
at the core the expression of a new view of life; and yet not new 
in any absolute sense, but new to the average conviction and con- 
science of the age. At the heart of it lies the belief that we are, 
with our absorption in “getting and spending,” missing the true 
end of life through a foolish care for the mere means of living. 
This is but to say again, in the language familiar to Christendom, 
that human happiness does not consist in the abundance of pos- 
sessions, and that riches are a real impediment to the higher life. 

If there is anything that convicts the modern world of insin- 
cerity, it is the appalling discrepancy between its profession and 
its practice,— the root of much prevailing cynicism and infidelity. 
“Ye cannot serve God and Mammon”; “a rich man shall hardly 
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enter into the kingdom of heaven”; “lay not up for yourseives 
treasures upon earth,” —reflect what a glaring unfaithfulness to 
these sayings the commercial and social life of to-day discloses! 
Socialism would have those who believe in such ideas turn and 
be faithful to them. As opposed to the present life of struggle 
for outward riches, it advances the ideal of a life of co-operation 
for that true wealth which is the enrichment of man’s mind and 
heart with truth and beauty and fellowship,—a life’not choked by 
material encumbrances, but clean and wholesome in its refined 
simplicity ; a life which promotes the development of manly char- 
acter and the full fruition of human powers for the good and enjoy- 
ment of all. 











